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With all the time and 
effort you have put into 
researching your real 
estate investments, how 
much do you know about 
the title insurance com- 
pany that will be protect- 
ing those investments? 
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been insuring title for 
close to 100 years. We are 
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The Truth About Docket/Calendaring Revealed! 


Now you can forget about docketing worries. You can ignore expensive legal 
software. Here’s how to get organized fast and make docket/calendaring easy. 


No panacea - Despite what some computer com- 
panies want you to believe, the computer will not 
replace your appointment calendar. Paper calen- 
dars fit in your hand, go anywhere, and don’t need 
an operator’s manual or electricity. 


Lawyers’ special needs - If you’re involved in litiga- 
tion, you already know the — calendaring 
requirements - court mandated deadlines, and com- 
plex date calculations. That’s a lot of work and 
worry about accuracy and oversights. 


toning fears into freedom - Here’s how Abacus 
can help you turn nightmares (missed deadlines, 


sanctions and malpractice) into a smooth running 
practice. 


Speeding the daily mail - Let’s start with a daily 
routine. The mail arrives. You pull out the date re- 
lated papers. Then you calculate deadlines, write 
them in the book along with reminders, and update 
your files. With Abacus, one entry and the deadline 
is calculated for you. Optional reminders are 
posted, and your calendar, (along with case and 
client cross references) is instantly updated. Any 
conflicting appointments are displayed immediately. 


Seeing it your way - Do you want to see your cal- 
endar a week-at-a-glance? Do you need a combined 
office calendar a ony separate schedule sheets for 


each case file? With Abacus, such custom calendars 
are a snap. 


Handle Court Deadlines - You prepare a complaint 
and file it. You could look up all the court deadline 
rules, manually calculate the various deadlines, clear 
them against the master calendar and your own 
calendar, make out a case schedule sheet, and hope 
that you didn’t make any mistakes. Abacus makes it 
worry free. The first time you use Abacus, just enter 
the various court rules for deadlines. After that, 
with each new case, your rules will automatically 
calculate deadlines onl post them on your calendar. 


Easy rescheduling - As you proceed with the case, 
the judge changes a date, and opposing counsel 
completes an event early. Both actions affect your 
deadlines. Do you have to recalculate all the dates, 
find the old dates in your calendars, erase them and 
enter the new dates, and make out a revised case 
calendar sheet? Abacus can automatically revise 
the deadlines, then print a new case schedule sheet 
and master calendar on your command. 


A management marvel - You decide to take a much 
needed vacation. You have Abacus show only your 
important appointments and deadlines (court 


appearances and depositions) for the next month. 
a find the best week to go, print a full calendar 
for that week, and then shift ? events to your 
associates. Within seconds, Abacus prints new cal- 
endars for each, incorporating all the new items. 


Advance planning - You need a list of all of the tri- 
als coming up in the next six months. Do you go 
through all of the active files, or page by page 
through the master calendar? Abacus can print just 
the trials calendar on one sheet in a keystroke. 


Reviews - You need a recap of how many depo- 
sitions and trials were handled by your office last 
year. With Abacus, you simply select what you want 
and the report gives you the counts. 


Mailing made easy - You'd like to send an an- 
nouncement to all of your clients, prospects and 

ers. Do you research your files, one by one, and 
puild a mailing list with your word processor? 
Abacus easily selects categories of people, then 
generates labels or a "mail merge" file automatically. 


Malpractice minimized - Practices with comput- 
erized docket/calendar systems have fewer mal- 
practice claims, and therefore get lower insurance 
rates! Isn’t it nice that the computer saves you 
money? 


Software doesn’t have to be expensive just because 
it’s for lawyers. Does it seem like most legal soft- 
ware is priced for big firms? Abacus is serving 
lawyers who appreciate quality software, toll free 
hotline support, and low prices. You can own Aba- 
cus software for only $199 non-network or only 
$299 multi-user network (and that includes case 
management and client tracking modules too!) 
You'll et six months of unlimited, toll free support. 


You'll have fast, clear answers from friendly, knowl- 
edgeable experts. 


Six Month Money Back Guarantee - If you’re still 
uncertain, here’s a safe way to see the benefits. 
Order now and take up to six full months to try it. If 
you’re not satisfied for any reason, return it for a full 
refund. With this six month money back guarantee, 
there’s absolutely no risk. Call toll-free today. 


Abacus Data Systems, Inc. 
2775 Via De La Valle, Suite 101 
Del Mar, CA 92014 


800-444-4979 
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Florida Outward Bound 

Thank you for the May 1990 article on 
Outward Bound. Readers and fellow law- 
yers may not know that there is a spec- 
tacular Outward Bound program operating 
in Florida, both in northern wilderness 
areas and in the Florida Keys. 

In early April of this year my wife 
Constance and I completed a five-day 
invitational sea course. The base is located 
on Big Pine Key. Our group, or watch, the 
“Menendez watch” (named after Florida’s 
first governor and the founder of St. 
Augustine) included seven members: four 
men and three women. We sailed under 
the stars and moon to midnight island 
destinations. We dived a gorgeous living 
reef. We sailed, rowed, and pushed our 
way through sparkling waters beside man- 
grove keys seldom seen. 

We cooked, ate, and slept aboard the 
30-foot pulling boat, a gaff-rigged ketch. 

Outward Bound is a powerful, educa- 
tional program and, from our experience, 
it is a perfect fit for the history, the 
environment, and the education needs of 
Florida. 

During our solo time I wrote this brief 
poem, describing the experience: 
Menendez and his crew came here 
To test the moonlight waters 
The mangrove keys 
To Spanish eyes 
Resembled fallen martyrs. 


And now we come 
Now seven souls 
We sail, we test, we wonder. 


These days a gift 
These nights we share 
We hope to know the Thunder. 

Requests for information should be 
directed to Hurricane Island Outward 
Bound School, P.O. Box 429, Rockland, 
Maine 04841, attention Robert P. Weiler. 


HuGH MACMILLAN, JR. 
West Palm Beach 


Predictable Recommendations 

At last the report of the Gender Bias 
Study Commission is complete so that it 
may be shelved and ignored. 

The process took “evidence” by solicit- 
ing all female Bar members to come carp 
to the commission about whether they 
were completely satisfied with every aspect 
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of their life, careers, and outcomes of their 
cases, and, if not, how they could attribute 
any problems to “gender bias.” Not sur- 
prisingly, very little “counter-evidence” was 
received. 

The predictable recommendations are 
nothing more than a political agenda: 
community property; presumption of per- 
manent alimony; rewriting criminal stat- 
utes on everything affecting women; 
counseling for prostitutes and jail for their 
customers (does this approach also apply 
to drug sellers and buyers?); affirmative 
action for female lawyers and expert wit- 
nesses; “comparable worth” pay scales; 
and, of course, more funding, more fund- 
ing, and more funding. 

A lot of time and money could have 
been saved by letting the activists write 
their report beforehand. 


RONALD BERGWERK 
Jacksonville 


Gender Bias/Merit Selection 

The Florida Bar Journal’s report on 
gender bias demonstrates excellent re- 
search by the members of the Supreme 
Court Gender Bias Study Commission. 
With no thought of criticism of that 
report, however, I would note that as to 
the criticisms of the judiciary, concerning 
gender bias in both the family law and 
criminal justice area, any attorney who 
has been in the practice more than a few 
years could have pin-pointed each and 
every one of those deficiencies — and 
probably told 100 other “horror” stories, 
directed at both men and women — in all 
fields of practice! 

Those of us who have practiced in 
Broward and in Dade County have been 
fortunate in having many fine judges over 
the years. It is an accepted and well 
established fact, however, that a certain 
minority of judges are causing many of us 
to practice law with more thought given 
to the judge’s individual temperament (or 
lack thereof) then we give to the merits of 
the facts, or the validity of our judicial 
positions. I, among many others have 
grown a little weary of appeasing the 
various idiosyncrasies of the occasional 
temperamental and arrogant judge. 

I suspect this experience is one of the 
reasons for the strong opposition of many 
of us to the so-called “merit selection” 
plan espoused by the Bar and, of course, 


by most of the judiciary. The threat of an 
election has in several instances been re- 
sponsible for ousting a particularly bad 
judge. It’s a right that we all cherish, and 
it’s a right I think we, and the people, 
should continue to retain. I still marvel at 
the temerity of our organized Bar and the 
Board of Governors having the gall to tell 
the electorate they are too stupid to be 
able to elect judges. Such an attitude 
simply aggravates the average person’s 
contempt for lawyers and reinforces their 
belief that we are all arrogant, self-serving, 
intellectual snobs. 

Incidentally, on a matter this signifi- 
cant, why couldn’t we have a valid poll of 
the Bar to let our Board of Governors 
know what the members want? I venture 
to say this is more important to the 
average lawyer than the annual election 
of The Florida Bar president. 

Lots of luck with your judicial educa- 
tional plans, people. I, for one, am going 
to await with rapt fascination, the results 
of your efforts to re-educate our judiciary. 
Whaddaya have in mind? 


MARSHALL G. CuRRAN, JR. 
Ft. Lauderdale 


Response to 
Retaliatory Discharge 

I read with interest the article contained 
in the May 1990 edition of the Journal 
concerning retaliatory discharge pursuant 
to F.S. §440.205 authored by attorney 
Robin E. Greiwe. 

I would like to add a footnote to Ms. 
Greiwe’s article by stating that all of the 
issues presented to the Fourth District 
Court of Appeal are now before the 
Supreme Court. Also, Ms. Greiwe’s article 
does not mention that on rehearing there 
was a dissent filed by Judge Anstead of 
the Fourth District, who reasoned that 
damages for emotional distress recover- 
able due to the commission of other 
intentional torts can also be recovered 
under §440.205. See Otis Elevator Com- 
pany v. Scott, 551 So.2d 489, 491 (Fla. 4th 
DCA 1989). 

Of course, as the plaintiff's counsel in 
Scott, I disagree with most of the conclu- 
sions reached by Ms. Greiwe as to the 
nature of a §440.205 claim. Particularly, 
she states that a §440.205 claim is a “labor 
matter.” In fact, an employer’s discharge 
of an employee under §440.205 is an illegal 
act. 
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Moreover, the Florida Supreme Court 
in the first Scott appeal, 424 So. 2d 642 
(Fla. 1988), specifically rejected the em- 
ployer’s argument that the applicable stat- 
ute of limitations was the one applied to 
labor cases, i.e., suits for wages or over- 
time. See Scott v. Otis Elevator Company, 
524 So. 2d 642, 643 (Fla. 1988). In the first 
appeal, the Supreme Court declined to 
follow the line of federal discriminatory 
employment termination cases urged by 
the employer. Therefore, this issue may 
not be as clear-cut as Ms. Greiwe’s article 
makes it appear. The plaintiff's attorney 
should be advised perhaps to plead alter- 
natively in making a claim pursuant to 
§440.205 until this issue is resolved by the 
Florida Supreme Court. 


CaTHy JACKSON LERMAN 
Ft. Lauderdale 


Cover Interpretation 

The cover art illustrating “Gender Bias,” 
(May 1990), seems to me to portray scales 
which are virtually in balance. In fact, 
owing to the shorter lengths (and, therefore, 
less weight) of the supporting ties for the pan 
on which the “female” caricature is standing, 
the latter is actually heavier than her 
“male” counterweight! 

If I have missed an abstract interpreta- 
tion of the cover, I apologize, and would 
ask that you share it with me. I won’t be 
embarrassed. 

Donn C. SurPLess 
Durham, NH 


P.S. More to the point: The illustration 
purports to portray imbalance, when in 
fact near perfect balance exists! Was not 
the intended message the opposite? 


More on Abortion 

There is a simple response to the preg- 
nant woman who says she does not choose 
to have a baby, and wants a birth control 
abortion: If pregnant, she already has a 
baby. 

She doesn’t have an acorn or a chicken 
egg (currently unprotected by our law); 
she doesn’t have an eagle egg or turtle egg 
(currently protected by our law). She 
carries more than feto-placental tissue or 
product of conception or other jabber- 
wocky attempt to deceive our collective 
conscience that the life torn apart by 
suction or curettage or scalded by saline 


is not a human baby. 

Abortion is not a religious issue, as 
some would try to limit it. Rational hu- 
mans don’t need God or a god to tell them 
that human sperm and human egg, when 
united, create a human being. 

Abortion as birth control has devas- 
tated more lives than the millions of 
babies actively killed by it. The greater 
sadness is the devaluation of women, of 
the value of committed marital and family 
relationships, and of human life, in gen- 
eral. 

We have become the ultimate throw- 
away society—we throw away our chil- 
dren as inconvenient. 


MarILyn H. Otto 
Boca Raton 


Jacinta Iezzi and Victor Tipton have 
recently engaged in a debate over the issue 
of abortion in this journal. In her letter, 
Ms. Iezzi challenges pro-choice advocates to 
address the issue of when life begins and 
to justify their position from that stand- 
point. 

I am pro-choice. I believe that life is a 
continuum. Human beings are one form 
of life, at one point in space and time. Life 
is present before conception, and after 
death. 

In the case of pregnant women, there 
are two lives at stake. The issue which 
must be addressed, if the question of 
abortion is ever to be resolved in this 
country, is the question of who has the 
right to decide which life is more impor- 
tant. 

Anti-abortionists seem to assume that 
the fact of getting pregnant is enough to 
override the woman’s right to choose. 
Regardless of how the pregnancy oc- 
curred, or any of the circumstances sur- 
rounding the pregnancy, their position 
seems to be that if the woman was unable 
to prevent conception, she gets what she 
deserves. This may be a sincerely-held 
belief of fundamentalist Christians, but it 
is not everyone’s belief, and it should not 
be reflected in the laws of this country. 

It is absurd to differentiate between a 
baby shortly before birth and shorily after 
birth. Women have the absolute right to 
decide whether they wish to have a child 
at a given time, regardless of the reason 
and regardless of my judgment about that 
reason. Women have an obligation, to 
exercise that right with responsibility 
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and intelligence. It is neither responsible 
nor intelligent, ordinarily, to abort an 
eight and a half-month-old fetus. 

My question of who decides which life 
is more important raises difficult moral 
and ethical questions. We must accept and 
address the issue of responsibility for 
sexual conduct and its consequences. This 
means educating our children from day 
one about their own bodies, and the 
responsible use thereof. We must cease to 
impose value judgments on sexual behav- 
ior, and begin to teach children to think, 
reason, and question for themselves. Only 
then will they be able to develop their own 
values. 

Ideally, this is the job of parents. Many 
parents are unable or unwilling to provide 
such guidance. It should be a greater 
concern of government to provide educa- 
tion and guidance than to prohibit abortion. 
Such education should include discussions 
of moral and ethical issues, as well as 
complete biological information. 

The punitive and fearful attitude of the 
majority of vocal anti-abortionists is seen 
in their response to suggestions of this 
type. They complain that “the liberals” are 
taking their right to educate their own 
children out of their hands and are en- 
couraging wanton, promiscuous, and 
“sinful” behavior. They fail, or refuse, to 
recognize that no one is forcing children 
to do anything, nor depriving parents of 
the right to teach any values they choose. 
They are afraid of education because they 
know the power of an open mind. They 
are afraid that they cannot force their 
children to accept their values and beliefs 
unless they have total control of the 
information presented to them. This ap- 
proach to all things sexual shows clearly 
that it is not the right to life in which they 
are interested, but rather the ability to 
control others and impose their own belief 
system on everyone in this country as a 
matter of law. Such control is inappropri- 
ate and not in keeping with the goals and 
ideals of democracy. 


HEATHER MORCROFT 
Orlando 


Editor’s Note: This topic has dominated 
the letters page for the past several issues; 
the Journal does not, therefore, plan to 
publish any further correspondence on 
abortion. 
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Questionable Methods 
and Conclusions 

It is unfortunate that the highly ques- 
tionable methods employed and conclu- 
sions reached in the family law section of 
the Gender Bias Report will be used to 
discredit many of the otherwise excellent 
findings and recommendations found else- 
where in that report. 

From accounts of the report published 
both here (May 1990) and in the Florida 
Bar News, it appears that for two years 
the authors of the family law section of 
the report wore blinders and gender- 
colored glasses which caused them to 
ignore any factors other than the sex of 
the individuals involved in dissolution 
cases and other family law matters. Fac- 
tors such as the relative ages, education 
levels, past employment history, financial 
capacity to pay, financial commitments 
and support by one spouse in comparison 
to those of the other, previous marriage 
and previous child-support obligations, 
and a host of other obviously relevant and 
material factors seem to have gone totally 
overlooked. Statements such as the one 
concerning the efforts made by the male 
spouse to secure custody of the child or 
children show a decided blindness to the 
well-established fact that the female spouse 
is routinely awarded custody and that the 
expense involved in attempting to secure 
custody for the male spouse combined 
with the low success rate of such efforts 
usually prevents many men from even 
making the attempt. In short, the family 
law section of the report displays a single- 
minded, result-oriented approach which 
eschewed all temptation toward intellec- 
tual rigor and eliminated any possibility 
of unearthing any facts which might have 
irritatingly negatived the pre-existent con- 
clusions of the authors. 

The conclusions and recommendations 
are likewise flawed. The heart of every 
recommendation is that the male partner 
should be forced io pay more money for 
a longer time to the former female part- 
ner. If marriage is a contract, the recom- 
mendations of the authors will make it a 
contract in virtual perpetuity with poten- 
tially never-ending obligations owed to the 
female by the male. At the very least, 
males would be owed the courtesy of a 
truth-in-marriage manual for their perusal 
before contract entry. (“No, thank you, 
ma’am,” would then become boilerplate 


ich 


contract-rejection terminology.) 

Of course, the study fails to acknowl- 
edge that many of the conditions it finds 
objectionable are directly traceable to the 
last feminist rewrite of Florida domestic 
relations laws. Isn’t there some old saying 
that starts off, “Fool me once, shame on 
you; fool me twice . . .” that seems 
applicable here? 

To be sure, there are more than a few 
problems which need correction in our 
family law. (Why, for instance, can’t po- 
lice be empowered to enforce restraining 
orders? That might actually save a life or 
two!) However, the report simply ignores 
many of those problems and proceeds in 
a manner which calls into question both 
the reliability of its data and methodology 
as well as the gender bias of the authors, 
themselves. 

When this commission was created, both 
this publication and the Bar News accom- 
panied that creation with representations 
that the commission would be searching 
for gender bias in Florida courtrooms and 
law offices. Little, if any, comment was 
made about the issuance to it of a carte- 
blanche license to engage in a rewrite of 
Florida family law. The promulgation of 
a feminist manifesto dedicated to that 
purpose seems beyond the announced mis- 
sion of the commission. Any use of that 
product by the Bar to alter Florida law 
likewise seems beyond the mission of the 
Bar and the role allowed it as a lobbyist 
by the federal courts. 

MICHAEL H. DaviDsON 
Oakland Park 


Two Points on 
Campaigning by Churches 

Of Mr. Putney’s “Political Campaigning 
by Churches,” two points are overlooked: 
(1) The decision regarding abortion is only 
a religious, moral, or philosophic issue. 
The state has no legitimate concern. 
Churches should not take their sectarian 
views into the political arena. To do so 
ought to be in violation of his Lemon test. 
This is establishing a sectarian view as 
law! 

(2) If a particular sect, especially of 
large and unaccounted-for wealth, enter 
the political arena, why should any other 
group have to account for its sources, and 
extent, of contributions? 

JouN E. HousER 
Jacksonville 
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ee Cape Coral; Glen P. Gifford, Daytona Beach; Carolyn D. 
Glynn, Miami; Harvey 8. Gordon-Hardy, Orlando; Timothy 
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Hollywood; Rafaet Suarez-Rivas, Miami; Frances H. 
Toomey, Tampa; Johnnie H. Trevena, Clearwater; R. Craig 
= Waters, Tallahassee; David S. Willig, Miami; Joan L. Wollin, d 
fe Tavares; Omar R. Zamora, Ft. Myers; Board Liaison, 4 
Thomas G. Freeman, Jr., Altamonte Springs. 
The Board of Governors ; 
First Circuit A. G. Condon, Jr; Second Circuit Jon | 
a Whitney, Thomas M. Ervin, Jr; Third Circuit S. Austin i 
Peele; Fourth Circuit John A. DeVault fli, A. Hamilton : 
lg Cooke; Fifth Circuit Robert E. Austin, Jr; Sixth Circuit Ky i 
ae M. Koch, William F. Blews; Seventh Circuit Horace Smith, : 
Jr.; Eighth Cireuit Robert O. Stripling, Jr; Ninth Circuit 
a John Edwin Fisher, Gregory A. Presnell, David B. King: if 
ies Tenth Circuit R. Kent Lilly, Eleventh Circuit Patricia A. _ 
Seitz, Edward R. Blumberg, Sandy Karian, Manuel A. 
j Crespo, Dianne S. Smith, Alan T. Dimond, John W. 7 
: Thornton, Jr., Robert M. Sondak, Stuart-Z. Grossman, 
: Joseph H. Serota, Scott L. Baena; Twelfth Circuit Edwin i 
T. Mulock; Thirteenth Circuit Michael A. Fogarty, Donaid ‘ 
A. Gifford, Thomas. M. Gonzalez; Fourteenth Circuit C. 
Douglas Brown; Fifteenth Circuit Patrick J. Casey, ! 
Timothy W. Gaskill, H. Michael Easley; Sixteenth Circuit i 
ie Alfred K. Frigoia Seventeenth Circuit Michael J. 4 
; McNerney, Roger H. Staley, Terrence Russell, Walter G. i) 
Campbell, Jr; Eighteenth Circuit Thomas. G. Freeman; 
Nineteenth Circuit George H. Mossil; Twentieth Circuit ; 
y John A. Noland; Out-of-State William L. Guzzetti, Edwin 7 
: Marger, Frederick J. Bosch; President YLD, Warren W. s 
Lindsey; President-elect YLD, Robert C. Palmer ill; 4 
Public Members, Wilhelmina L. Tribble, Theodore R. 


Florida attomeys 


Because they know Title Notes is 


the whole truth and nothing but. It’s 
been called the bible of Florida title 
issues and standards. And it’s so 
authoritative that it’s been cited in 
Florida courts. 

We update Title Notes yearly, but 
to keep our member attorneys up 
to date on changes in Florida real 
estate law as they occur, we also pub- 
lish The Fund Concept every month. 

Attorneys swear by our seminars, 
too, which are accredited by The 
Florida Bar for CLER, and are pre- 
sented regularly in locations 
throughout the state. The seminars 
are constantly updated as well, to 
include changes that impact your 
real estate practice. 

Finally, there’s our well-known 
annual Assembly. It has been held for 
26 consecutive years and also offers 
the opportunity to earn CLE credits. 
Its purpose, as you may have 


guessed, is to help attorneys con- 
tinue their legal education and stay 
abreast of the latest developments in 
Florida real estate law. 

Obviously, The Fund is into edu- 
cation in a big way. Not just because 
we're the leading title insurance 
underwriter in the state. But because 
we were formed with the sole pur- 
pose of supporting Florida’s real 
estate attorneys. And, for over 40 
years, keeping our members on top 
of things has been an important part 
of our mission. 

Now that the new rule changes 
are in effect, the only meaningful 
difference in title insurance com- 
panies is in the services they offer. 
Consequently, The Fund’s high 
quality educational opportunities, 
along with all the other services we 
provide, make us stand out more 
than ever. 

And you can take an oath on that. 


Please send me information about 
The Fund and its educational 
opportunities. I am interested in 
the following: 

Seminars 

Publications 

Assembly 


Name 


Firm 


Address 
City. 
Zip Telephone 


Mail to: Attorneys’ Title Insurance Fund, 
Inc., RO. Box 628600, Orlando, Florida 
32862. Attn: Marketing Services 


State 


y 
| 
of Service 
Fu aye gO! 
of Innovation 
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You’ve Done Nothing But 
Complain Since the Minute 
You Walked in Here 


monk has taken a vow of 

silence, but every 10 years the 

monk is permitted to say two 

words. For a decade the monk 
prays, inscribes the Bible by hand, sleeps 
on a bed of nails, and eats only gruel three 
times a day. After the first 10 years, the 
monk is brought to the head of the 
monastery and permitted to speak two 
words. “Bed hard,” says the monk who 
then returns to the same routine of pray- 
ing, inscribing the Bible by hand, sleeping 
on a bed of nails, and eating gruel. 
Another 10 years passes, and the monk is 
again brought forward and permitted to 
say another two words. This time the 
monk says, “Food lousy.” Then, back 
goes the monk to praying, inscribing the 
Bible by hand, sleeping on a bed of nails, 
and eating gruel. Finally after 30 years, the 
monk is again permitted his quota of 
words. “I quit,” said the monk, to which 
the chief monk replied, “It’s about time, 
you've done nothing but complain since 
the minute you walked in here.” 

I have already received complaints about 
committee assignments. Some wanted to 
know why they were not appointed. Oth- 
ers wanted to know why they were not 
reappointed. 

I spent approximately three days a week 
for two months reviewing several thou- 
sand applications for appointment to 
Florida Bar committees. I regret that I 
was unable to accommodate everyone, but 
there simply are not enough positions for 
all who apply. In a sense, that is “good 
news” and “bad news,” because in talking 
with other bar leaders from around the 
country, some of them have to go out and 
get their friends to volunteer in order to 
fill committees. 

Many committees are limited in size by 
either standing policy of the Board of 
Governors or by the Rules Regulating The 
Florida Bar. Another limiting factor is 
that I wanted to be sure that the many 


by James Fox Miller 


constituencies in this diverse Bar were 
represented. To give you an idea of the 
demand, there were almost 300 requests 
for less than 24 openings on the Civil 
Procedure Rules Committee. 

In a perfect world, there would have 
been an opportunity for everyone to serve. 
I am convinced that all who care to 
participate have a contribution to make. 
In the next year, our board’s Program 
Evaluation Committee will be looking at 
this situation. We may well see a rule 
limiting years of service on committees. 

To those who have not been appointed, 
do not be discouraged. Apply again. Pri- 
ority was given those who have never 
served before, and you will see a lot of 
new faces. 

To those who were not reappointed 
when their terms had expired, please un- 
derstand that this is now almost a 46,000- 
member Bar. The process needed to be 


10 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1990 


opened up so that new people could have 
a chance. I am talking about not only a 
chance to succeed but also a chance to 
fail. We cannot just have a system where 
the “stars” are appointed and retained 
forever. Remember, the committee meet- 
ings are always open and those who are 
interested can attend and participate even 
if they are not members of a committee. 

We are on course, but we are not there 
yet. I am particularly interested in being 
able to tap previously untapped resources, 
because there is a great deal of talent 
among you which has not yet been put to 
work. 

Much of what is important that hap- 
pens within The Florida Bar is mostly 
unknown and goes largely unheralded. I 
acknowledge the tremendous efforts and 
ability of the entire staff and offer a 
special thank you to Vicki Russell, who 
was my left hand during the committee 
appointment process. 

Our committees are all impor- 
tant. Much of their output affects your 
professional lives in very meaningful and 
direct ways. Continuing legal education is 
an example. You will see substantial im- 
provement and refinement in our CLE 
program. 

It is easy to criticize. It is more difficult 
to improve. This is particularly so when 
one is the trailblazer. Why not simply do 
what other states are doing? In many 
areas, Florida is the first or among the 
first to tackle a new project; The Florida 
Bar is where everyone else looks. In other 
words, we are it. We are not perfect, but 
we are regarded to be the best or one of 
the best bars in the country. We are 
striving to be even better. 

Why be a trailblazer? Because our pro- 
fession is changing. It is changing by 
forces we often cannot control. The Flor- 
ida Bar has chosen to lead rather than 
follow, and wherever possible to control 
our destiny. 
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Tell Us About It 

There are approximately 4,950 govern- 
ment lawyers. They need to be more 
involved with The Florida Bar and The 
Florida Bar needs to be more involved 
with them. I am thrilled that our attorney 
general, Robert A. Butterworth, has agreed 
to chair this year’s Government Lawyer 
Committee, and he is equally thrilled 
about assuming the leadership of this 
committee. Attorney General Butterworth 
is a multi-talented person who never takes 
a job without giving 100 percent of his 
effort. I look forward to great things for 
and on behalf of the government lawyers. 

A fair exchange of ideas is both healthy 
and welcome not only by me as your new 
president, but also by our outstanding 
executive director, Jack Harkness, his staff, 
and our extraordinarily capable Board of 
Governors. 

You are not limited to two words every 
10 years. The board wants to hear from 
our members. One way is the All Bar 
Conference, which was a success and will 
be continued during this next year. I 
encourage all of the members of the Bar 
to provide suggestions and comments for 
the betterment of the Bar, our profession, 
and the public which we serve. Let me 
hear from you, and I promise you will 
hear from me. 


Kudos 

I came on the Board of Governors in 
1986. I have had the privilege of serving 
with four great Bar presidents—Joe 
Reiter, Ray Ferrero, Rut Liles, and Steve 
Zack. The Board of Governors has a 
dinner in honor of the outgoing president. 
The kudos are heard only by the members 
of the board, their spouses, and perhaps 
some guests. Then, at the annual meeting, 
those attending hear a few words from the 
new president about the outgoing presi- 
dent. The four presidents under whom I 
have served deserve a more permanent 
and public tribute, albeit a short one in 
this limited space. 

Each year brings new challenges. Ours 
is no longer a bar association where the 
president can practice law full time. There 
is little time for anything other than The 
Florida Bar. We are talking literally thou- 
sands of hours. Joe Reiter, Ray Ferrero, 
and Rut Liles (we will put Zack aside for 
a minute) worked, worked, and worked. 
Did they have a good time? I think they 
will tell you they had the greatest times of 
their lives. This does not, however, detract 
from the fact that they were simply great 
presidents. No one could have cared more 


We are not perfect, 
but we are regarded 
to be the best or 
one of the best bars 
in the country. We 
are striving to be 
even better 


or made a greater effort. Each started, of 
course, with extraordinary ability. They 
had the help of dedicated and able staff 
and a talented Board of Governors. None- 
theless, the buck stopped with them. They 
were ready and able to meet every chal- 
lenge. Each of them had his own style, but 
each was a wonderful president who made 
it fun and rewarding to serve with them. 
Each left The Florida Bar substantially 
better than they found it. 

Now, about my good friend Steve Zack. 
As incoming president-elect, one never 
knows what will be or not be vis-a-vis 
one’s relationship with the president. Sim- 
ply put, there could not have been a better 
president for this president-elect than Steve 
Zack. He was great to me in every way. I 
thank him for making my year as president- 
elect an unparalleled experience. I intend 
to have the same relationship with Ben 
Hill, and I hope that at the end of this 
year, Ben feels the same way about me as 
I feel about Steve Zack. 

For The Florida Bar, what kind of 
president was Steve Zack? Pick a superla- 
tive—consider “outstanding” or “great.” 
Steve had visions for The Florida Bar. 
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The programs which he implemented will 
have long-lasting significance. The All Bar 
Conference was essentially his baby. Very 
few ideas are the product of one person, but 
the All Bar Conference was Steve’s and no 
one else’s. 

_ Steve conceived, put together, and acted 
as host for our “People’s Law” programs 
which we estimate will have been seen by 
over half-a-million viewers this year. He 
conceived and implemented F.L.A.M.E. 
(Florida Lawyers Association for the Main- 
tenance of Excellence Foundation) which in 
its first year raised over $460,000, and 
among other things, financed the “Peo- 
ple’s Law” program. I intend to continue 
both “People’s Law” and F.L.A.M.E. 

I also will have the privilege of seeing 
to conclusion the Commission for Chil- 
dren, Commission on the Elderly, and 
Commission on Equal Opportunities in the 
Profession, all of which were instituted 
during Steve’s year as president. The work 
of these commissions will all make a differ- 
ence. 

Finally, and not nearly dispositive of 
my list of kudos for Mr. Zack, is that your 
Bar president deals frequently—many times 
daily—with the media. I cannot imagine 
anyone being better in this arena than 
Steve. He visited virtually every editorial 
board in the state and was a most effective 
spokesperson for all of us. Grade At. 

Joe Reiter, Rut Liles, Ray Ferrero, and 
Steve Zack—you were all magnificent Bar 
leaders. I will do my best to follow in your 
huge footsteps. I loved my president-elect 
year, and I am sure this coming year will 
be filled with many memorable experi- 
ences. 


Conclusion 

We have a lot of exciting issues out 
there. The fat lady has not nearly begun 
to sing on the issue of lawyer advertising. 
We need to deal with the new grievance 
procedures. We have a gender bias report 
to implement, and who knows what else 
is lurking out there for lawyers and the 
legal profession. We are certainly in a time 
of change. During this administration, I 
intend to devote the space given to me in 
this column to discuss the issues which 
could very well affect, not necessarily in a 
positive manner, the very essence of our 
professionali lives. Steve Zack taught me 
that one never fights with people who buy 
ink in barrels. I only intend to fight, if at 
all, when absolutely necessary, but during 
the next 12 months, since I have been 
given some ink, I intend to put it to good 
use in this President’s Page.0 


> 


EXECUTIVE DIRECTIONS 


t has been more than a year since the 
Supreme Court of Florida added 
Chapter 14 to the Rules Regulating 

The Florida Bar, 542 So.2d 795, 
placing its stamp of approval on your 
Board of Governors’ proposal to create 
and implement a statewide mechanism to 
amicably settle fee disputes between our 
members and their clients. 

In adopting Chapter 14, the Board of 
Governors and court recognized that far 
too many of the complaints filed with our 
Lawyer Regulation Department grew out 
of fee disputes, and that many of those 
disputes arose because legal consumers 
did not fully understand the methods by 
which lawyers must charge for their time. 
The commission studying the concept also 
found that the fault in part lay with our 
members, who did not adequately explain 
costs and billings before entering into 
representation. 

With arbitration panels in place effec- 
tive January | (in accordance with the 
Supreme Court’s mandate), both under 
the direction of the Bar’s Standing Com- 
mittee on Fee Arbitration and by area 
lawyers working with their local bar asso- 
ciations, we are starting to see the prob- 
lems which once plagued our disciplinary 
system beginning to clear up. Each service 
is administered by the lawyers within their 
respective judicial circuits, with the thought 
that those lawyers are best able not only 
to determine prevailing fees within their 
communities, but also are best able to 
communicate with their fellow local law- 
yers and neighbors. 

The role of the Standing Committee on 
Fee Arbitration, chaired initially by Board 
of Governors member Tom Ervin of Tal- 
lahassee, is largely one of information 
gathering and dissemination. Quarterly 
statistical reports now are in the process 
of being compiled, and the committee 
soon will file a status report with the 
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Fee Arbitration Committees: Local 
Solutions to a Statewide Problem 


by John F. Harkness, Jr. 


Board of Governors. The committee spon- 
sored a well-attended training session at 
our Midyear Meeting earlier this year and, 
Chairman Ervin reported last month, early 
signs are encouraging. 

We also have published, and are in the 
process of circulating to the public, a 
pamphlet outlining the arbitration system. 
If you would like to receive this or any 
other consumer pamphlet published by 
the Bar, call Rosanne Dunkelberger at 
Bar headquarters, telephone (904)561- 
5600. 

Although there were some concerns at 
first that creating such a system would 
only create another layer of red tape for 
legal consumers, by keeping the system 
locally operated by lawyers known in their 
communities, we are optimistic that this 
has not—and will not—become the case. 
The process, both from the standpoint of 
the involved lawyer and the consumer, is 
simple: If a client feels he or she has been 
unjustly billed for services, he or she can 
contact the chairman of the circuit fee 
arbitration committee in their area. Al- 


though binding, the arbitrations are 
voluntary and must be agreed to by both 
the lawyer and client. Once the parties 
have consented to use the mechanism, an 
agreement to arbitrate is signed and the 
process moves rapidly forward. For dis- 
putes of $2,500 or less, a volunteer attorney 
arbitrator is appointed by the local com- 
mittee chair. For disputes of more than 
$2,500, the chair may empanel a three- 
member commission, consisting of at least 
one lawyer and at least one nonlawyer to 
hear the dispute. The arbitrator or panel 
will accept testimony from both sides, 
review bills and other pertinent documen- 
tation and, ultimately, render an award 
which may be equal to, greater than, or 
less than the amount originally billed. All 
proceedings are open to the public, and all 
parties have the right to be represented 
by counsel. 

The circuit arbitration committee has 
up to 45 days from its receipt of the 
client’s request to schedule a hearing. 
Decisions of the arbitrator or arbitration 
panel will be submitted to all concerned 
parties not more than 10 days after the 
close of the arbitration. Minority opinions 
may be filed, but the opinion of the panel 
majority will be final. 

With the soaring cost of opening a 
grievance file—even in the case of a 
meritless claim against an attorney—the 
new Fee Arbitration Program promises 
to be an expeditious and cost-effective 
($15 per arbitration) means of not only 
settling minor disputes amicably, but re- 
gaining some clients’ lost faith in the 
profession and the justice system. I hope 
you will avail yourself of this new dispute 
resolution mechanism, and likewise let 
your clients know of its existence. If we 
at Bar Headquarters may be of assistance, 
please do not hesitate to call on our staff 
liaison, Kathy Tucker, or drop me a 
note.0 
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James Fox Miller 


A Man of Many Interests Leads the Bar 


t is 10 o’clock in the Hollywood 

morning and outside a fresh, brisk 

breeze is blowing, pushing white and 

gray clouds across the sun and blue 
sky. An approaching cold front is forcing 
the humidity out of the warm South 
Florida morning. 

Inside the one-story law offices of Miller, 
Schwartz & Miller, James Fox Miller is 
sitting behind his paper-and-book covered 
desk, under the gaze of three dozen or so 
fox figurines, sculptures, and paintings. 
In a whirlwind 10 minutes he dictates a 
letter to a client, returns three phone calls, 
and with his secretary, Irene Weaving, 
starts several new files on Bar activities. 

He is rarely doing one thing at a time. 
While returning calls, he’s noting future 
meetings in his calendar and filling out 
time slips. While ordering the files started, 
he’s rifling through the papers on his desk, 
looking for a document. 

By the time the day is over, Miller will 
have spoken to 30 members of The Flor- 
ida Bar’s Board of Governors about their 
board committee appointments and liai- 
son duties for Bar committees and 
sections, and he will have placed calls to 
another 10 board members. 

Between all that, he will take an im- 


Gary Blankenship is an associate editor with 
The Florida Bar News and has been a journalist for 
15 years. 


by Gary Blankenship 


promptu trip to the Broward County 
Courthouse, telephone several friends and 
associates to arrange for interviews for 
this article, and check in with several other 
friends. And he will talk on the telephone 
several times with Barbara, his wife of 29 
years. All the while, he is still practicing 
law, setting up meetings and scheduling 
hearings. 

By the end of the afternoon, he will 
remark that it was an easy day, and grouse 
that an early afternoon downpour has 
soaked the clay courts near his office and 
caused him to miss his normal evening 
hour of singles tennis. 

Miller will do all this with energy and 
exuberance, mixing in jokes and humor- 
ous stories. It demonstrates how 6-foot-4- 
inch Miller, New Jersey-born family law- 
yer by way of Ann Arbor, Columbus, and 
Chicago, became president of The Florida 
Bar. 

“You can’t really capture Jimmy by 
listening to people describe him, because 
what you get is really a snapshot,” said 
Miller’s best friend, New York attorney 
David Boies. “You really have to see him 
in action. You’ve got to have a video 
camera.” 

Miller was born June 13, 1939, in East 
Orange, N.J., the oldest of three children. 
He grew up in nearby South Orange and 
spent a lot of time in New York City, 


developing and enjoying his love for the 
theater and music of all kinds. “When I 
grew up, I expected to be a theater critic,” 
he said of those days. 

He was also a regular at his father’s box 
next to the Yankee dugout and was in the 
dugout on Babe Ruth day. His father was 
in the corrugated container business, and 
his parents regularly attended the theater 
and had seats at the Metropolitan Opera 
— both interests which Miller embraced. 
He also frequented many of New York’s 
famous jazz clubs and saw many jazz 
greats. His favorites were and are Art 
Tatum, Billie Holiday and above all, Louis 
Armstrong, whom Miller claims can be 
identified after hearing as little as one 
note. 

As a child, Miller’s parents would re- 
ward him with books. He would go to his 
room, listen to music and read. His exten- 
sive reading has helped him develop his 
simple and direct drafting style of letters 
and legal documents and his speaking 
style (always without notes) before a vari- 
ety of audiences. 

At 14, he went to the Baptist prep 
school, The Peddie School in Hightstown, 
N.J. There he attended religious ceremo- 
nies daily and studied the New Testament, 
even though he was raised Jewish and has 
since been president of his temple. “I find 
the study of religion fascinating,” Miller 
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said, adding the experience helped him 
understand people from different back- 
grounds. A speaker at the school when 
Miller was a senior was Martin Luther 
King, Jr., with whom Miller ate all his 
meals for a week. 

“When I went off to school, to college, 
my parents sat me down and they said to 
me, ‘First, be a gentleman. The people 
who don’t like you because of where you 
are from or what your religion is should 
not be your concern. If you follow the 
precepts we taught you, if you are honest 
and ethical, you will have a quality life 
and have quality people around you who 
care about you,’” Miller recalled. “The 
second piece of advice they gave me was 
on every exam, there is an 80-point ques- 
tion and 20 one-point questions. Go and 
find the 80-point question and do that 
first. If you do the 20 one-point questions 
first and don’t do the 80-point question, 
you flunk. If you do the 80-point question 
well and never reach the one-point ques- 
tions, you pass. 

“That’s how I went to school, that’s 
how I practice law and that’s how I intend 
to lead The Florida Bar. The important 
thing is the 80-pointer. I always do the 
hardest things first. Then I go back and 
pick up the easy part.” 

“He respects everybody no matter what 
their stature is in life or how different they 
are from him,” Barbara Miller said of her 
husband. “That’s a quality he got from his 
mother.” 

Miller said pleasing his parents, who 
died several years ago, has always been a 
motivation, and their absence from his 
installation as president of The Florida 
Bar will be a major disappointment. It was 
hard to win his father’s recognition of his 
accomplishments until his father saw Miller 
listed in a book of the country’s top 
lawyers. 

Miller noted that he also found his 
mother very judgmental about how people 
behave. In reaction, he tends not to be 
judgmental —something he’s found valu- 
able in family law practice where clients 
find it important to feel they are not being 
judged. 

A substantial part of the void left by the 
loss of his parents, Miller added, is filled 
by his wife’s parents, Jack and Bernice 
Bankman, with whom he is close. 

In 1957 he entered the University of 
Michigan and attended classes there for 
three years. As a sophomore, he met 
Barbara, who was then a freshman. They 
were married in 1961. They completed 
their education at Ohio State and gradu- 


ated there in 1962, although both still 
regard Michigan as their alma mater. 
(Miller’s father graduated from Michi- 
gan.) 

He then entered Northwestern Univer- 
sity Law School in Chicago and the first 
of the Miller’s three children, Beth, now 
27 and a travel agent and wholesale tour 
operator in Hollywood, was born there. 
She was born on the eve of his first exam 
(real property), in which he got his lowest 
grade in law school. Miller said outwardly 
he wanted only a healthy child, but was 
secretly hoping for a girl. 

Son Charles, 23, has finished his second 
year at Northwestern’s law school after 
graduation from the University of Michi- 
gan and a year at Oxford. He will spend 
the summer at Milbank Tweed et al in 
New York City. Twenty-year-old Steven 
is in Ann Arbor, having finished his first 
year at the University of Michigan, and 
spent last summer working in a law office 
in New York. 

“I never took family law in law school. 
I was going to do antitrust or labor law 
and be in a large law firm,” Miller re- 
called. “And I never dreamed I would live 
in Florida. I loved the Midwest.” 

What changed was a Miami lawyer 
Miller’s father met. His father recom- 
mended Miller look up the man, and he 
wound up with a job and the expectation 
he would take over his employer’s firm 
when the older man retired in a few years. 
So much for plans. Miller was about to 
have a test that would shape his legal 
career. 


“He [Miller’s new boss] asked me to 
sign an affidavit that I didn’t know to be 
true and I said ‘no,’” Miller recalled. “An 
argument ensued and I quit. I had no 
prospects of a job, and I was not even a 
member of The Florida Bar.” 

Leaving that firm turned out to be a 
milestone. He called his father to tell him 
what happened. “Many years later my dad 
told me that was the day he knew I had 
really grown up because I didn’t ask him 
if I should quit; I told him,” Miller said. 


He passed the bar exam in May 1966 
and went to work for two lawyers in 
Miami Beach, earning $440 a month. 

“After a year, I was making $500 a 
month and I decided if I was going to 
starve to death, I would starve on my 
own. So I decided, with Barbara’s strong 
encouragement, to hang out a shingle,” 
he said. 

Miller quit his job in May of 1967, and 
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on August 10 opened his own office — he 
numbered his first file 1810; file number 1 
on the date 8/10. He didn’t want his first 
client to see it was his first case. He visited 
judges and other lawyers and told them 
he was ready to accept any case, was 
willing to learn, and wanted to be a great 
lawyer. He was the youngest lawyer in 
Hollywood in sole practice. “I could not 
do now what I did then [start out alone],” he 
said. “One of the things I would like The 
Florida Bar to do more of is help young 
lawyers get started. I personally answer 
every resume. Even though I do not have a 
place for them, I know where there are jobs 
and where there are not and I am pleased to 
talk with them.” 

“The first thing you’ve got to under- 
stand about him is this is a guy who 
moved to Florida, didn’t have any prac- 
tice, didn’t know anyone, didn’t have any 
contacts, and established a reputation as 
one of the preeminent trial lawyers in the 
state,” Boies said. “He did it from scratch, 
building a practice, and he did it with 
integrity. He’s dealt with hundreds and 
hundreds of lawyers in the practice, and 
they'll tell you they never had any problem 
with him keeping his word or behaving in 
any way that wasn’t ethical — or even 
borderline.” 

Two things of note happened in those 
early years: a new acquaintance and he 
began handling family law. He met and 
became close with Stanley Beckerman, an 
attorney and chairman of the board of the 
bank where Miller opened his office. Beck- 
erman, who died several years ago, was 
like a second father, and Miller is still 
close with his son Ross. 

“He spent most of the first two years 
sitting in my father’s office learning how 
to practice law,” Ross Beckerman recalled. 
Miller concurred. 

“Beckerman was the most ethical lawyer 
I ever knew. Every morning for years I 
went and sat in his office and had coffee 
and watched from his side of the tele- 
phone how he practiced law,” he said. “He 
forgot more real estate law than anyone 
else knew. He was a brilliant lawyer.” 

It was Beckerman’s example that got 
Miller involved in the community and 
with charitable activities. 

As for divorce cases, Miller got those 
by handling whatever came in the door. 
“The reason I got them is no one wanted 
to do them; everyone was cleaning up on 
real estate work,” Miller said with a laugh. 
“I was very happy to take any case. I 
found out I had a good aptitude for 
divorce work. I like people; I like hearing 
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Miller shares a laugh with wife Barbara and Justice Leander Shaw. 


about their lives. I like the variety of 
working on numerous cases instead of one 
big case.” 

By 1969, Miller’s practice was growing, 
including a large amount of real estate 
work. He had met Joe Schwartz while 
working in Miami, and again after both 
moved to Broward County. Schwartz was 
working for a firm when Miller proposed 
they form a partnership. Schwartz said he 
was reluctant to leave his guaranteed sal- 
ary, but added Miller proposed a generous 
deal where Schwartz would be promised 
the first profits and Miller would loan him 
additional money if necessary. 

Schwartz agreed, and they opened their 
office in December of 1968. They were 
successful from the start; Miller never had 
to make good on the loan promise. 

“It’s a question of being in the right 
place at the right time and being pretty 
good lawyers,” Joe Schwartz said of the 
firm’s success. “As soon as we started, my 


practice picked up, his practice picked up, 
and we did very well.” 

Each of the founders has since had a 
younger brother join the firm, now known 
as Miller, Schwartz & Miller. Miller has 
become one of the top divorce attorneys 
in the state, and Schwartz one of the best 
real estate lawyers, other lawyers say. As 
success came over the years, Miller be- 
came involved in local bar activities and 
with The Florida Bar, primarily in the 
Family Law Section. In 1986, he was 
elected to the Board of Governors. 

He is stubbornly proud that he is from 
a small firm and practices family law — a 
field he feels is denigrated by some law- 
yers. “I wanted divorce lawyers repre- 
sented,” he said. “You can put the top two 
dozen family lawyers against any of the 
other well-known trial lawyers and they 
[the family lawyers] will stack up very, 
very well.” 

In friendships as well as other things, 


“He’s known not only for his expertise, but for his 
efforts to reach settlement and avoid hostilities between 
the parties. Some family law practitioners have the 
reputation of building up the animosity between the 
parties so it almost becomes a grudge match. Jim 
Miller has a reputation, well deserved in my opinion, 
for avoiding that.” 


—17th Circuit Judge Estella Moriarity 
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Miller can seem almost larger than life. 
“Some people you talk to will say I’m 
known for asking intrusive questions. I 
want to know about people and I want 
them to know about me. When I ask, I 
am truly interested and I feel bad when 
someone misunderstands my question and 
takes it in the wrong way. 

“I would never ask you a question I 
would not answer if you asked me.” Miller 
adds with a laugh, “The problem is, I'll 
answer almost anything.” 

His friends talk about his dedication 
and loyalty, and willingness to be there 
any time they need him. When Miller has 
free time, he’s most likely to fill it by 
calling his friends. He proudly recites that 
he’s been married to the same woman for 
29 years, had the same law partner for 21 
years, and has maintained many friends 
since college. 

“While he’s not bashful, he’s a very 
caring and considerate person,” said Tampa 
family lawyer Steve Sessums. “I was 
shocked to find out he’s a very good 
listener, something that helped him when 
he ran for president of The Florida Bar. 
He’s a very good friend and he keeps up 
with his friendships.” 

Robert M. Baer, an acquaintance at the 
University of Michigan and who became 
a close friend when Baer moved to Brow- 
ard County, said, “I know if I ever needed 
Jimmy Miller, he’d be there. He is a family 
man. This man adored his parents, was a 
wonderful son, and is a great father and 
unbelievable husband.” 

Miller’s exuberance carries over to other 
areas. He has season tickets to both the 
Miami Dolphins and the Miami Heat and 
attends every game he can with his family. 
He and Barbara go to the U.S. Open 
tennis tournament each fall. Miller has 
attended several championship boxing 
events — he used to box in camp as a boy 
and he likes to quote a friend who says, 
“Miller would watch North Africa play 
South Africa in tiddlywinks.” 

A voracious reader since youth, Miller 
frequently has 20 or so new books stacked 
up in his office and beside his bed at 
home. He'll charge through them at the 
rate of four to five a week, and the 
material ranges from jazz biographies to 
mysteries. A particular delight is the dis- 
covery of a mystery series with a recurring 
character. Miller will collect the whole 
anthology, and devour them in the order 
they were written, and with an eagle eye 
for any mistaken detail from one novel to 
the next. 

Music and theater are still a passion. 


. 
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THE MILLER METHOD 


Watching James Fox Miller at work can be tiring. A perpetual whirlwind, he’s 


constantly dictating memos, organizing files, returning.phone calls, and-keeping up - 


with a vast network of friends. 

Even driving, he’s on the phone, checking in with his office or calling a friend. 

It’s a virtual necessity with his Bar duties, keeping up with 25 or so cases (before 
he was active in the Bar, Miller would be handling around 50 cases at any one time) 
and maintaining an active social life. 

How does he do it? Well, according to Miller, it’s a distillation of many years’ 
practice and valuable lessons learned from one client several years ago. 

The client was Dean Buntrock, chief executive officer. of the giant Waste 
Management, Inc., and Miller was hired to handle his divorce. 

“I would say I was five times the lawyer at the end of that case than I was at the 
beginning,” Miller said. “He taught me more in that case than I had ever learned. 
from any other experience.” 

What Miller found was not only was Buntrock an effective executive, but he had 
complete loyalty from the people around him. Indeed, Miller found himself “trying 
for him harder than I tried for anyone else in my whole life. He extracted from me 
an effort I didn’t know was possible.” 

So the future Bar president set about analyzing what made Buntrock so effective, 
and even asked him the reasons for his actions. What he found is that Buntrock 
believes in treating the people he hires well. For example, when Miller had to go to 
Chicago on the case, Buntrock put him up at the best suite at a luxury hotel. 

Miller found that whenever Buntrock asked for an opinion from a subordinate, 
he always carefully listened to the answer. And he always encouraged subordinates 
to spend time researching issues, rather than giving snap answers they might be 
reluctant to change because of pride. 

Buntrock also shied away from making decisions after 3 or 4 p.m., recognizing 
that after a busy day, fatigue would be setting in. Instead, he preferred to sleep on 
those decisions and make them when he was fresh in the morning. 

Miller, himself a morning person, likes to follow that rule. He rises early enough 
to ride his exercise bike (reading at the same time) for 45. minutes before arriving 
at his office, frequently by 6 a.m. 

He believes in tackling the unpleasant tasks first, to get them out of the way. By 
the time his secretaries and assistants get in, Miller frequently has a stack of work 
for them and is ready to start on his lengthy round of phone calls. He dictates 
memos and letters in a direct, straight style that wastes neither time nor words. 

Getting such a straightforward, simple style wasn’t easy, Miller admits. “Lord 
Chesterfield said it best — ‘I’m sorry I had to write such a long letter, but I didn’t 
have time to write a short one.’ There’s a lot of truth in that,” he said. 

He makes a list of everything he wants to accomplish every day, and breaks big 
tasks down into small parts so he can get a better handle on what needs to be done. 
And Miller said he always saves some time every day where nothing is scheduled, 
to accommodate the unexpected. More often than not, the unexpected happens and 
he needs the time. 

He also makes it a habit to return every phone call and- answer every letter. 

“We represented one lady who has gone on to law school and writes him letters 
about her progress and he always responds,” said Irene Weaving, Miller’s secretary 
for 10 years. “He cares about the person, not just the case.” 

If he works hard, Miller also plays hard. He takes several weeks a year off and 
travels extensively. But even then, he’s not away from the office. 

Ms. Weaving said that Miller usually calls at least once a day while on vacation. 
He finds out what mail has arrived; how cases are progressing, and what’s going 
on at the office. Then he dictates replies to letters, gives instructions for any 
casework that needs doing, and generally keeps up with his work. 


But, Ms. Weaving said, when he gets back from vacation, he doesn’t need to be | 


brought up to date on anything. 
Robert Schwartz, a member of the firm, observed, “Jim has the capacity to 

accomplish more in eight to 10 hours than most people can in 40 hours.” 
Call it the Miller Method. 
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He has a large record collection, heavy 
on the jazz, and of classical music he’s 
remarked, “I never met a concerto I didn’t 
like.” He and Barbara on a recent seven- 
day stay in London attended nine plays 
and squeezed in a performance of the 
London Symphony besides. 

Even his wrong turns can be monumen- 
tal. Miami matrimonial lawyer and friend 
Mel Frumkes said once he, Miller, and 
their wives were returning from Geneva, 
Switzerland, to Lyon, France, to keep 
dinner reservations. Miller made a wrong 
turn, and they wound up in northern 
Italy. Dinner was a bit late that night. 

As Miller noted, he works hard and 
plays hard. (See sidebar on the Miller 
Method.) 

There’s nothing reserved about his rela- 
tionship with Barbara. They talk several 
times a day, frequently on their car phones, 
and Miller said she’s his sounding board 
for all major decisions. It’s no accident 
Miller is planning his Board of Governors 
meetings at locations designed to attract 
members’ spouses. He believes that will 
encourage governors to stay longer, and 
the spouses will become more involved in 
Bar activities, thus making the board 
members more effective. 

Raising three children and keeping up 
with her husband would keep anyone 
busy, but Barbara Miller has also found 


| time to get involved in politics. She’s 


worked for U.S. Rep. Larry Smith, D- 
Fla., and on Buddy MacKay’s unsuccess- 
ful senate campaign. She’s managed several 
local campaigns as well, and is always 
deeply involved in local activities, primar- 
ily on women’s and children’s issues. Born 
in Minnesota and raised in Iowa, with a 
degree in education, she enjoys working 
for woimen’s rights, on children’s issues, 
for better education and to keep Holly- 
wood a vital community. In 1987, the 
Miami Herald named her one of the eight 
most powerful nonelected people in Brow- 
ard County. She was the only woman on 
the list. 

Friends and relatives also say she under- 
stands her husband better than anyone. 

“He’s very competitive and he’s got such 
a broad range of interests,” she said. “He’s 
got an uncanny ability to remember de- 
tails. He is always looking for new 
challenges. 

“T think things that will serve Jimmy in 
good stead as Bar president are his great 
sense of humor, his ability to take and 
accept criticism from people he respects, 
and his incredible memory.” 

Miller is legendary for his jokes and 
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stories. (At outgoing President Steve Zack’s 
roast, Miller said he and Zack walked into 
Bar headquarters together and Miller re- 
marked, “God, it’s cold in here.” Zack 
replied, “Jim, we’re alone now, you can 
call me Steve.”) Probably his most fa- 
mous tale — one he tells to clients when 
they ask if he can win their case or to 
lawyers when they ask how he'll do as Bar 
president —is about Willie Mays. Mays, 
Miller notes, is in the Hall of Fame for 
batting less than .320, which means he 
made an out almost 70 percent of the 
time. Miller then allows he hopes to bat 
better than Willie Mays. 

In his year as Bar president, he'll have 
plenty of issues to swing at. The battle will 
continue, perhaps to the U.S. Supreme 
Court, over the Bar’s efforts to regulate 
lawyer advertisements. HALT (Help Abol- 
ish Legal Tyranny) plans a constitutional 
amendment drive to remove lawyer dis- 
cipline from the Supreme Court’s juris- 
diction and to place it under the state 
Department of Professional Regulation. 
Efforts are underway to promote merit 
selection and retention for trial judges, and 
outgoing President Steve Zack’s special 
Bar commissions on the elderly, equal 
opportunities in the profession, and children 
are scheduled to report. 

There’s also Miller’s new Bench-Bar 
Commission, his main project as presi- 
dent. The Board of Governors July retreat 
—with the board, commission members 
and the Young Lawyers Division board 
— will focus on that commission and its 
agenda. Seventeen lawyers and 17 judges 
make up the panel. 

“There are no preconceived issues to be 
addressed. I think my interest is first to 
improve overall relations between the bench 
and the Bar and secondly to address issues 
of the judiciary which need to be ad- 
dressed,” he said. “Some of those are 
being compiled for me by the State Court 
Administrator’s Office. Then we need to 
find a more effective way to lobby the 
legislative and executive branches on the 
needs of the judiciary and to emphasize 
we are an equal and not an unequal 
branch of government.” 

Miller supports the Bar’s efforts on 
advertising regulations and thinks a ma- 
jority of advertising attorneys are satisfied 
with the Bar’s proposed rules (pending 
before the Supreme Court at Journal 
deadline). “My personal view is that the 
attack on the advertising regulations is 
couched in constitutional terms, but it’s a 
pocketbook issue for lawyers who derive 
a substantial part or all of their income 


from advertising,” he said. “I don’t think 
we are injuring the public in any way; I 
think we are doing them a favor.” 

He plans to continue the All Bar Con- 
ference, inaugurated last year. Although 


skeptical at first, he said the January 
gathering proved an extremely effective 
way to get opinions from and involve 
individual Bar members and local bar 
leaders. 


“The first thing you have to say about Jim Miller is he 
is a genuinely good person. He is someone who does 
not hesitate to ask for advice from anyone and 
everyone, and then listens to that advice. ... He’s a 
people person. He is someone who relates well to 
people and who can get the most out of people who 
work with him.” 


—Bar President Steve Zack 


“Jim Miller called me one Tuesday and asked me to 
help on a Bar project. He called me on Thursday and 
asked me if | had completed it. He called me on Friday 
and he called me on Monday. In self-defense, | 
completed the project. Right then, | knew if | undertook 
a project for Jim Miller, | was going to have to get it 
done. As president, he'll see all the people in positions 
of responsibility in the Bar follow through.” 


—Board of Governors member Tom Freeman 


“One of the attributes that he has is the ability to 
have a lot of friends and a lot of interests and a 
lot of activities and do all of those well. He’s 
obviously been very successful in The Florida 
Bar. And he’s done that despite the fact he 
comes from a law firm where he has to practice 
law for a living. . . . If | were in real trouble, he’s 
the kind of lawyer | would want representing me, 
and that’s irrespective of the kind of trouble | 
was in.” 

—New York attorney and close friend David Boies 


“When he sets a goal for himself, he has the capacity 
of directing all of his activities toward the achievement 
of that goal. | never have found anyone quite as 
tenacious to achieve what he’s set out to do. On top 
of this, he has a unique personality. He can say 
outlandish things and do outlandish things. But he 
does it with such flair and such charm that he gets 
away with it. He’s never mean. He’s one of the gentlest 
people | know. He would never hurt anyone.” 


—Partner Joe Schwartz 
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Merit selection and retention of trial 
judges is an ambivalent issue for Miller. 
(“Ambivalence,” Miller says, “is watching 
your mother-in-law drive over a cliff in 
your new Cadillac.”) Although he’s sup- 


ported the Bar’s position in favor of merit 
selection, he is reluctant to take away 
people’s right to vote, and worried about 
arbitrary appointments. But he’s also un- 
happy with the skyrocketing costs of judi- 


“| think he will be a diligent, able, and hardworking 
president. | look forward to working with a fellow 
Broward County attorney who | know will serve 
diligently and enthusiastically, and who will be a great 
president of The Florida Bar.” 


—Board of Governors member Terry Russell 


“He’s a first-rate lawyer in every respect. He’s always 
well prepared; he’s knowledgeable. . . . He'll settle 
cases if he can, but he won't give anything away 

because he’s confident in his preparation.” 


—17th Circuit Court Judge J. Cail Lee 


“He has a phenomenal memory and a sense of humor 
second to none. He’s probably the world’s greatest 
negotiator, which is probably his greatest strength as 
a lawyer. He is very, very reasonable and very, very 
bright. He can imagine both sides of a case and he can 
structure a settlement that appeals to both sides. He 
has the greatest gift of anyone I’ve ever known for 
enjoying life. No matter what the pressures of the 
moment are, he’s able to balance it to get the most out 
of life.” 


—Brother and law partner A. Matthew Miller 


“| think he’s the kind of person you can become very 
close to very quickly. Jimmy is the kind of guy who 
likes to dig deep and find out what really makes a 
person tick. Some people can handle that better than 
others. | have really enjoyed getting to know Jimmy 
and have him get to know me. And while he is gruff 
and aggressive on the outside, he is a big pussycat on 
the inside.” 


—Board of Governors member Alan Dimond 
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cial campaigns and the political tactics of 
many candidates. 

Personally, he would like to see the 
state use the federal model, with guberna- 
torial appointments being confirmed by a 
joint House-Senate judiciary panel. “You'll 
have the mixture of the public being 
involved and the avoidance of arbitrary 
governors’ selections,” he said. 

After bitter battles over tort reform and 
a constitutional amendment to limit dam- 
ages in tort cases, Miller said he would 
like to begin healing the rifts between 
doctors and lawyers. The two professions, 
he said, have far more in common than 
the things that divide them. Yet he con- 
ceded that conciliation will take a long 
time. 

In Bar matters, Miller wants to bring 
sections and committees closer to the 
Board of Governors, and bring the Bar 
closer to rank-and-file members. He sup- 
ports a continued strong Bar disciplinary 
system, and has repeatedly pledged to 
fight any attempt, from HALT or anyone 
else, to transfer Bar discipline to the 
Department of Professional Regulation. 


“I think that HALT has minimal credi- 
bility with the public and no credibility 
with me. Nonetheless, I will take seriously 
any threat to our discipline system being 
transferred to DPR,” he said. “I don’t 
think there’s any question that we do a 
much beiter job disciplining ourselves un- 
der the Supreme Court than DPR does 
[with other professions]. It’s not even 
close.” 

In calling Board of Governors members 
to tell them of committee assignments and 
liaison duties, Miller has emphasized he 
wants section annual reports made to the 
board just before or after lunch. That 
way, board inembers can sit down, eat, 
and chat with the section officers. Such 
informal meetings can do more than a 
formal board report, he noted. 


Finally, Miller wants to bring the rank- 
and-file membership closer to its organ- 
ized Bar and the board — something he 
picked up talking to and listening to 
lawyers all over the state while he was 
campaigning. 

“I think they [Bar members] want their 
opinions and needs to be listened to. I 
think they want some recognition from 
the Bar that they practice law for a living 
and they want The Florida Bar to give 
them the stature they feel they deserve.” 

That’s a tall order, all in all. But Miller’s 
friends are betting he bats far over .320 in 
his efforts.0 
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Vining Revisited: 


The Fifth Amendment 
Privilege 


here are two aspects of the privi- 

lege .against self-incrimination. 

The first involves the absolute 

prohibition of compelling a de- 
fendant in a criminal case to testify against 
himself. The second pertains to the right 
of a witness in a proceeding other than a 
criminal prosecution in which he is a 
defendant to refuse to respond to interro- 
gation on the grounds that his answers 
might tend to incriminate him. See 
McCormick on Evidence, §116 (E. Cleary 
3d ed. 1984). 

State ex rel. Vining v. Florida Real 
Estate Commission, 281 So.2d 487 (Fla. 
1973), involved a statutory requirement 
that the respondent in a disciplinary ac- 
tion brought by the real estate commission 
file a verified answer to the charges.! 

Vining claimed this requirement vio- 
lated the right guaranteed to him by the 
fifth amendment to remain silent. Never- 
theless, Vining filed a sworn answer denying 
the charges and moved to quash the 
information. The motion to quash was 
denied by the commission; Vining’s sug- 
gestion for writ of prohibition was filed 
in the Florida Supreme Court, and the 
court issued the rule nisi sustaining Vin- 
ing’s objection to filing a verified answer. 

The court found license revocation pro- 
ceedings are “penal in nature” and ex- 
tended the fifth amendment privilege to 
administrative proceedings. The court cited 


Law 


by Kingdrel N. Ayers 


and relied upon a “trend” in U.S. Supreme 
Court decisions extending the fifth amend- 
ment privilege to other than criminal pro- 
ceedings. Vining, at 490. 

As an example of this trend, the Vining 
court cited In re Gault, 387 U.S. 1 (1967), 
which involved a juvenile delinquency pro- 
ceeding. While those proceedings were not 
criminal per se, they nevertheless could 
lead to commitment in a state institution. 
In discussing the fifth amendment privi- 
lege and applying it to those proceedings, 
the U.S. Supreme Court had stated: 


However, it is also clear that the availability of 
the privilege does not turn upon the type of 
proceeding in which its protection is invoked, 
but upon the nature of the statement or admis- 
sion and the exposure which it invites. The 
privilege may, for example, be claimed in a civil 
or administrative proceeding, if the statement 
is, or may be, inculpatory. [Emphasis added] 
387 U.S. at 49. 


The Vining court also looked to Spevack 
v. Klein, 385 U.S. 511 (1967), in which a 
New York attorney had been disbarred 
because he invoked his fifth amendment 
privilege against producing certain records 
and refused to testify at the judicial in- 
quiry. His sole reason for such refusal was 
that the production of records, and his 
testimony, would tend to incriminate him. 
This contention of Spevack regarding in- 


crimination was not contested. In a 5-4 
decision, the Supreme Court found the 
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14th amendment made the fifth amend- 
ment applicable to the states, including in 
state disbarment proceedings, and noted 
that neither the referee of the inquiry, nor 
prosecution counsel at the inquiry, nor the 
Appellate Division of the New York Su- 
preme Court questioned the applicability 
of the privilege against self-incrimination 
to the records. 385 U.S. at 517-18. All 
proceeded on the basis that the records 
were incriminating, that the attorney could 
invoke the privilege with respect to the 
records, but the price he might have to 
pay was disbarment. The New York Court 
of Appeals suggested that the privilege 
against self-incrimination was inapplicable 
to the records. The U.S. Supreme Court 
specifically refused to consider confirming 
the disbarment on the ground the privilege 
was not applicable in the first place, and 
reversed the New York Court of Appeals 
so the attorney would have an opportu- 
nity to “make a record that the documents 
demanded by the subpoena had no ‘public 
aspects’ within the required records rule 
but were private papers.” 385 U.S. at 519. 

In a concurring opinion, Justice Fortas 
commented: 


This Court has never held, for example, that a 
policeman may not be discharged for refusal 
in disciplinary proceedings to testify as to his 
conduct as a police officer. It is quite a different 
matter if the State seeks to use the testimony 
given under this lash in a subsequent criminal 


proceeding. Garrity v. State of New Jersey, 385 
U.S. 493. 


* * 


If this case presented the question whether a 
lawyer might be disbarred for refusal to keep 
or to produce, upon properly authorized and 
particularized demand, records which the law- 
yer was lawfully and properly required to keep 
by the State as a proper part of its functions in 
relation to him as licensor of his high calling, I 
should feel compelled to vote to affirm... . 
385 U.S. at 519-20. 

Vining was subject to the same penalty 

as Spevack, i.e., ex parte revocation. The 
Vining court went on to state: 
In our judgment, logic and reason demand that 
the rationale of Spevack be applied not only 
to disbarment proceedings, but as well to other 
types of administrative proceedings which may 
result in deprivation of livelihood. Certainly, 
threatened loss of professional standing through 
revocation of his real estate license is as serious 
and compelling to the realtor as disbarment is 
to the attorney. 281 So.2d at 491. 

Spevack held a lawyer could not be 
disbarred simply because he claimed the 
fifth amendment privilege; Vining pur- 
ported to extend the privilege to include 
testimony by a licensee that could lead to 
revocation of his license. In the discussion 
of the general scope of the privilege, 
McCormick on Evidence, §121, at 290 (E. 
Cleary 3d ed. 1984), points out that “It is 
only the danger of formal imposition of 
legal criminal liability against which the 
privilege protects.” [Emphasis in original] 
Thus, once an accused’s conviction be- 
comes final or he has been granted immu- 
nity from criminal prosecution, the privi- 
lege no longer exists. See DeBock v. 
State, 512 So.2d 164 (Fla. 1987), cert. 
denied sub nom. DeBock v. Florida, _— 
U.S. ——, 108 S.Ct. 748 (1988). 

In understanding Vining, it is significant 
to recognize that both Gault and Spevack 
involved a refusal to reveal incriminating 
evidence. Spevack and Vining both faced 
a default judgment which could result in 
disbarment and loss of license solely be- 
cause they claimed the privilege. 

In a series of decisions, the U.S. Su- 
preme Court has held that a teacher may 
not be discharged solely for invoking the 
privilege before a congressional commit- 
tee;? that an attorney could not be dis- 
barred for refusal, in reliance on the 
privilege, to produce documents during a 
judicial investigation into the attorney’s 
alleged professional misconduct;} that a 
police officer could not be dismissed for 
refusing to sign a general waiver of immu- 
nity during an investigation regarding the 
“fixing” of traffic tickets; that a person 
who refuses to waive his privilege when 
called before a grand jury investigating 


Once an accused's 
conviction becomes 
final or he 
has been granted 
immunity 
from criminal 
prosecution, the 
privilege no 
longer exists 


public contracts cannot be barred from 
state public contracting for five years;> 
and that an officer of a political party 
cannot be barred from party or public 
office for five years for refusing to testify 
or waive immunity when called before a 
grand jury to testify concerning the con- 
duct of the officer’s office.6 In each of 
these cases, the question was not whether 
the individual would be subjected to crimi- 
nal penalties in violation of the privilege, 
but rather whether, as a consequence of 
invoking the privilege, the state could act 
against an individual in other ways. 

The progeny of Vining create some 
confusion. Starting with Kozerowitz v. 
Florida Real Estate Commission, 289 So.2d 
391 (Fla. 1974), characterization of admin- 
istrative proceedings as “penal in nature” 
became the vogue. Kozerowitz was before 
the court for the second time. The first 
time around, the Florida Supreme Court 
in Kozerowitz v. Stack, 226 So.2d 682 
(Fla. 1969), upheld the constitutionality 
of F.S. §475.30(1), the same statute later 
struck down in Vining. Following the 
refusal of Kozerowitz to file an answer to 
the charges against him, the Florida Real 
Estate Commission, pursuant to statute, 
accepted the undenied allegations as true 
and revoked Kozerowitz’s license without 
further proceedings. Following this revo- 
cation, Kozerowitz again sought certiorari; 
the Florida Supreme Court recognized 
that its intervening decision in Vining 
conflicted with its earlier opinion, and 
remanded the case to the FREC to con- 
duct proceedings without first requiring a 
sworn answer to the complaint. 289 So.2d 
at 392-93. Here again, it was undisputed 
that the required responses from respon- 
dent could be incriminating and that due 
process required the right to an impartial 


20 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1990 


hearing before a license could be revoked. 
Sheppard v. Board of Dentistry, 369 
So.2d 629 (Fla. Ist DCA 1979), involved 
the refusal of Sheppard to produce certain 
office records the Board of Dentistry 
ordered him to produce. He had been 
charged with use of unlicensed personnel 
to perform dental services. The court cited 
with approval the following language from 
Conner v. Alderman, 159 So.2d 890, 892 
(Fla. 2d DCA 1974): 
It is within the proper exercise of the police 
power, where regulation of a vocation is in the 
public interest, to require the keeping of certain 
records and that they be made available for 
inspection. Such required records are not pri- 
vate papers and must be produced for inspection 
despite incriminating results to their maker. 
They are not protected by the privilege against 
self-incrimination. 
but held in Sheppard: 
The patient office records and employee office 
records the order requires Sheppard to produce 
are private business records, privileged and 
protected by the Fifth Amendment in a penal 
proceeding such as the one before us. 21 Am. 
Jur.2d, Criminal Law, §355; 81 Am. Jur.2d 


Witnesses, §44; and F.S. §458.16 (1977). 369 
So.2d at 631. 


F.S. §458.16 (1977) restricted a medical 
practitioner from disclosing patient re- 
cords to other than the patient, patient’s 
representative, or one designated by the 
patient. There was no indication in Shep- 
pard whether the patients had authorized 
their records to be released. If release was 
not authorized, the records were statuto- 
rily privileged. If the patients authorized 
release, there appears to be no basis for 
holding the health care provider had any 
right to claim fifth amendment protection 
against the use of patient records in an 
administrative proceeding. Accordingly, the 
value of the Sheppard decision as prece- 
dent is questionable today. 

Of similar import is Anson v. Board of 
Architecture, 354 So.2d 386 (Fla. lst DCA 
1977), where an architect had been granted 
immunity from prosecution, penalty, or 
forfeiture in exchange for testimony given 
against others in a bribery case. This case 
involved the immunity statute as it existed 
prior to 1983. The court held the statutory 
immunity granted extended to all proceed- 
ings, including the administrative 
proceedings against Anson’s license. 

The Florida Bar v. White, 384 So.2d 
1266 (Fla. 1980), involved the refusal of 
White to produce trust account records 
to the grievance committee of The Florida 
Bar on the grounds ef fifth amendment 
privilege. The referee’s report (which was 
adopted by the Florida Supreme Court) 
noted that he had reviewed Spevack, 
Shapiro v. U.S., 335 U.S. 1 (1947), 
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Wilson v. U.S., 221 U.S. 361 (1910), 
Kozerowitz, and Vining. Shapiro may be 
distinguished from Spevack on the basis 
that Shapiro involved a prosecution under 
the emergency price control act which 
required various vendors to keep certain 
records. Shapiro was investigated for vio- 
lating provisions of the act and directed 
to produce his books and records. Shapiro 
presented the records, claimed immunity 
from prosecution, and surrendered the 
records when the presiding officer stated 
that the “witness is entitled to whatever 
immunity which flows as a matter of iaw 
from the production of these books and 
records which are required to be kept 
pursuant to M.P.R.’s 271 and 426.” 335 
U.S. at 4-5. These rules required the 
records be kept and made available for 
examination by the OPA. The U.S. Su- 
preme Court held the statute required the 
records to be kept, and the inspection 
requirements were designed not merely to 
“obtain information,” but also to aid in 
the administration and enforcement of the 
act and regulations. 335 U.S. at 8. Accord- 
ingly, the Court held that the public 
interest element precluded the assertion 
of the fifth amendment privilege. 

Following Shapiro, the Florida Supreme 
Court’s decision in White concluded that 
the Integration Rule of The Florida Bar 
required that trust account records be 
maintained, that they were affected with a 
public interest and were maintained for 
the protection of the public as well as The 
Florida Bar. Accordingly, the privilege 
arising out of the fifth amendment was 
not applicable to trust account records. 
White was given 20 days in which to 
surrender the records, and upon failure to 
do so was suspended for 10 days and 
continuously thereafter until he produced 
those records. 

City of Hollywood v. Washington, 384 
So.2d 1315 (Fla. 4th DCA 1980), involved 
the dismissal of a fireman by the City of 
Hollywood. Washington made incriminat- 
ing statements to a police sergeant, subject 
to a grant of immunity. The sergeant was 
assigned to investigate a report made by 
Washington regarding drug dealings. 
After he gave Washington his Miranda 
warning and Washington refused to waive 
his rights, the sergeant told Washington 
that any statement he made thereafter 
could not be used against him in a crimi- 
nal trial. Washington told this sergeant 
that he had received two grams of cocaine, 
had retained one gram for himself, and 
had given the other gram to a fellow 
fireman. On the basis of this evidence, 


Washington was dismissed. The court held 
a police sergeant had no authority to grant 
immunity, and the fifth amendment pro- 
vided no protection from the use of these 
incriminating statements in an administra- 
tive proceeding. The district court summa- 
rily distinguished Vining, on the ground 
that “no element of immunity [was] in- 
volved.” 384 So.2d at 1318. To the Wash- 
ington court, Vining simply involved a 
constitutional defect in a statutory re- 
quirement. 

The Washington court certified to the 
Florida Supreme Court the issue of whether 
F.S. §914.04 and the decision in Lurie v. 
Board of Dentistry, 288 So.2d 223 (Fla. 
1973), prohibited use of immunized testi- 
mony to discharge a city employee. Lurie 
had held immunized testimony about a 
crime unrelated to dental practice could 
not be used in an administrative proceed- 
ing to revoke the dentist’s license. Al- 
though no ruling on the question certified 
in Washington can be found, it appears 
DeBock v. State, 512 So.2d 164 (Fla. 
1987), has replaced Lurie as definitive 
authority on immunity. DeBock, an attor- 
ney, was subpoenaed to testify against one 
accused of offering unlawful compensa- 


tion to DeBock. DeBock asserted a fifth 
amendment privilege and refused to an- 
swer questions at deposition contending 
that the immunity flowing from F.S. 
§914.04 was insufficient to immunize him 
from Bar disciplinary proceedings. The 
trial court concurred, the district court of 
appeal reversed, and the court held: 


[B]ar disciplinary proceedings are remedial, and 
are designed for the protection of the public 
and the integrity of the courts . . . . Because 
attorneys are in a position where members of 
the public must place their trust, property and 
liberty, and at times even their lives, in a 
member of the bar, society rightfully demands 
that an attorney must possess a fidelity to truth 
and honesty that is beyond reproach. When an 
attorney breaches this duty the public is harmed. 


512 So.2d at 166-67. 


* * 


[T]he underpinnings of both Lurie and Sey- 
mour ... were effectually gutted when Section 
914.04 was amended by [Chapter] 82-393, sec- 
tion 1, Laws of Florida (1982). Prior to the 
amendment the statute provided not only for 
transactional immunity “which accords full 
immunity from [criminal] prosecution for the 
offense to which the compelled testimony re- 
lates,” Kastigar v. U. S., 406 U.S. 441, 453, 92 
S.Ct. 1653, 1661, 32 L.Ed.2d 212 (1972), 
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but also provided that “no person shall be 
prosecuted, or subjected to any penalty or 
forfeiture for or on account of any transaction, 
matter, or thing concerning which he may so 
testify . . .” Section 914.04, Florida Statutes 
(1981). As interpreted by this Court, a grant of 
transactional immunity under the prior statute 
provided that once a witness was immunized, 
no penalty would follow on account of the 
transaction testified about; we specifically held 
in Seymour that whether the penalty was civil 
or criminal was immaterial. 62 So.2d at 3. 
However, the 1982 amendment narrowed the 
scope of the grant and the statute now provides 
for only use and derivative use immunity. The 
Supreme Court in Kastigar held that this is as 
broad as is constitutionally required to encom- 
pass the fifth amendment’s protection against 
compulsory self-incrimination, 406 U.S. 453, 
92 S.Ct. at 1661. By its plain terms, Section 
914.04 is now limited strictly to “any criminal 
investigation or proceeding.”. . . [T]he 1982 
amendment to Section 914.04 now renders 
Lurie and Seymour inapposite . .. DeBock had 
no right sub judice to invoke his fifth amend- 
ment privilege until immunized from bar disci- 
pline. [Emphasis by the Court] 
Td. at 167. 


[OJur holding here and in Ciravolo [is] that the 
immunity conferred by 914.04 does not extend 
to bar disciplinary proceedings because they are 
remedial, not penal. . . . 


Once immunity was granted to DeBock pur- 


Let your colleagues 
know about 


New Partners 
& 
Associates 


For less than its costs to 
send announcement cards 
to 100 of your professional 
peers you can tell 45,000 law- 
yers about changes in your 
firm. 


Contact Joseph Bono 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, Florida 32399-2300 


(904) 561-5835 


22 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1990 


suant to Section 914.04, he was fully protected 
from having his testimony used against him in 
any criminal proceeding. That is the extent of 
both the statute’s reach and the fifth amend- 
ment’s privilege against compulsory self- 
incrimination. (footnotes omitted) 


Td. at 168. 

It is submitted that DeBock clearly 
overruled Vining insofar as Vining held 
that a licensee in a license disciplinary 
proceeding has the same fifth amendment 
privileges to remain silent as does a defen- 
dant in a criminal proceeding. 

When fifth amendment issues arise in 
civil proceedings, the question is not 
whether the privilege may be invoked, but 
what sanctions to apply against the party 
invoking the privilege. Generally, it is held 
that if the plaintiff invokes the privilege 
to Bar discovery by a defendant, the court 
will sanction the plaintiff by dismissing his 
petition. When the privilege is invoked by 
the defendant, a default is considered toc 
harsh a sanction.” 

DeLisi v. Smith, 423 So.2d 934 (Fla. 2d 
DCA 1982), pet. for rev. denied, 434 
So.2d 897 (Fla. 1983), involved a civil 
forfeiture action brought under the RICO 
act. The court held the defendant did not 
have an absolute right to refuse to testify 
or provide discovery on the basis of the 
privilege against self-incrimination, since 
the forfeiture action furthered the “reme- 
dial” purposes of the act. If the RICO act 
were construed as a criminal proceeding, 
the state would not be entitled to the 
discovery it sought. The court relied on 
Helvering v. Mitchell, 303 U.S. 391 (1938), 
in which the Supreme Court noted that 
forfeiture has long been recognized as a 
remedial sanction enforceable by civil pro- 
ceedings, and in those cases constitutional 
guarantees governing criminal proceedings 
do not apply. 423 So.2d at 936. The court 
held a RICO defendant did not have the 
right to refuse to testify or provide discov- 
ery in a civil proceeding under the RICO 
act, and the determination of what an- 
swers may incriminate or tend to in- 
criminate cannot be left solely to the 
witness, but is a matter which requires 
exercise of sound discretion of the trial 
court under all circumstances of the case. 

In summary, Vining held F.S. §475.30(1) 
(1973) unconstitutional because it author- 
ized the revocation of a broker’s real 
estate license based solely upon the bro- 
ker’s invocation of his fifth amendment 
privilege by refusing to file a verified 
answer to administrative charges. The con- 
clusion of Vining that a respondent in a 
license disciplinary proceeding has a fifth 
amendment privilege not to testify regard- 


ing the charges preferred against him has 
been substantially undermined by De- 
Bock. If the answers for which the privi- 
lege is claimed can be shown to provide a 
link in the chain leading to criminal prosecu- 
tion, the privilege provides protection. 
The production of incriminating records 
in a disciplinary proceeding is not pro- 
tected if the records are of a type required 
to be kept. The denial of the privilege for 
required records is distinguishable from 
“testimonial” evidence for which the privi- 
lege is generally recognized. However, when 
the testimony for which the privilege is 
claimed relates to acts committed by the 
licensee while acting under the authority 
of his license, in some cases the privilege 
may be denied. If immunity from criminal 
prosecution is obtained by a licensee un- 
der the immunity statute, by acquittal, by 
conviction, or by the running of the 
statute of limitations, there remain no 
grounds upon which the licensee can claim 
the fifth amendment privilege in a license 
disciplinary proceeding.O 


' Fra. Stat. §475.30(1) (1973) provided in 
pertinent part: “The defendant named in an 
information shall file with the commission a 
verified answer thereto, and, if he be so advised, 
a motion to quash the information, on or 
before the date fixed in the notice required by 
s. 475.26. * * * No admission or allegation of 
the defendant made in an answer, motion or 
on trial shall be evidence against him in any 
civil or criminal proceeding, except upon a trial 
of a charge of perjury against him.” 

2 Slochower v. Board of Higher Education, 
350 U. S. 551 (1956). 

3 Spevak v. Klein, 385 U. S. 511 (1967). 

4 Gardner v. Broderick, 392 U. S. 273 (1968). 

5 Lefkowitz v. Turley, 414 U. S. 70 (1973). 

6 Lefkowitz v. Cunningham, 431 U. S. 801 
(1977). 

7There appears to be no constitutional ra- 
tionale for this difference. 
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Has the Florida 


Constitutional 
Right to 


Decisional Privacy 
Finally Come of Age? 


by Stephen T. Maher 


yf n R e I: W. , 551 So.2d 1186 (Fla. 1989), the abortion case decided by the Supreme Court of 
Florida last fall, has had a significant impact on the court. First, it has thrust the court into the political spotlight. 
The decision was announced just days before a special session on abortion, called by Governor Martinez, was 
to begin. According to some observers, In re T. W. dealt a “stunning blow” to the governor’s plans.! Second, the 
decision also has thrown the court into the spotlight in the legal and academic community, where some have 
portrayed the court as heroic and hailed Jn re TW. as proof that Florida is indeed a participant in the new 
judicial federalism.2 While it is clear that the decision has had a significant effect on the court, the decision’s 
impact on Florida law is less clear. There is no question that it is important. It is the only decisional privacy case 
that the Supreme Court has expressly decided under Art. I, §23, the state constitutional privacy provision that 
was enacted by popular vote 10 years ago.? However, Jn re T. W. leaves many important questions unanswered. 
In this article, I raise some of those questions and conclude that much remains to be clarified before we can say 
there is a state constitutional doctrine of decisional privacy. 

In re T.W. found that the right of privacy guaranteed by the Florida Constitution protected a minor’s right 
to an abortion, during the first trimester, from the requirement of parental consent or any other significant 
restriction.* The court invalidated a statute that prescribed the procedure that a minor was required to follow to 
obtain an abortion in Florida. The statute provided that: “[p]rior to undergoing an abortion, a minor must 
obtain parental consent or, alternatively, must convince a court that she is sufficiently mature to make the 
decision herself or that, if she is immature, the abortion nevertheless is in her best interest.”> 

The court found that the right to privacy protected the minor’s decision to have an abortion, reaffirming earlier 
case law that permitted state intrusion on the protected activity only when the intrusion was supported by a 
compelling state interest. 

The right of privacy is a fundamental right that we believe demands the compelling state interest standard. This test shifts the 


burden of proof to the state to justify an intrusion on privacy. The burden can be met by demonstrating that the challenged 
regulation serves a compelling state interest and accomplishes its goal through the use of the least intrusive means.® 


Applying that framework to the facts, the court found the challenged statute unconstitutional because it 
“intrudes on the privacy of the pregnant minor from conception to birth.” It found no state interest sufficiently 
compelling to justify such an intrusion during the first trimester, and found that the statute did not accomplish 
its goal through the least intrusive means. 


The Finding of Protected Decisionmaking 

The court found the constitutional privacy provision was “clearly implicated in a woman’s decision of whether 
or not to continue her pregnancy.” In fact, all the justices agreed that the Florida Constitution guarantees adult 
women in their first trimester the right to choose to have an abortion without significant state restriction. The 
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justices diverged on the question of whether 
a minor enjoyed similar protection. The 
plurality opinion found the guarantee of 
the minor’s freedom of choice to be clear 
from the language of the constitution 
itself. 

The right of privacy extends to “[e]very natural 
person.” Minors are natural persons in the eyes 
of the law and “{cJonstitutional rights do not 
mature and come into being magically only 
when one attains the state-defined age of ma- 
jority. Minors as well as adults, . . . possess 
constitutional rights.”!° 


The dissenting justices disagreed with 

the plurality opinion concerning the breadth 
of the protection afforded by the state 
constitutional privacy provision. Two jus- 
tices found that the plurality position went 
beyond the protection provided by federal 
privacy law. Justices Overton and Grimes 
suggested that the court had a greater duty 
of fidelity to federal law than was recog- 
nized by the plurality. Justice Overton 
suggested that when the privacy provision 
was adopted in 1980 it “effectively codified 
within the Florida Constitution the princi- 
ples of Roe v. Wade, 410 U.S. 113 (1973), 
as it existed in 1980.”!! Justice Grimes 
recognized that the Florida Constitution 
had been amended to expressly guarantee 
privacy, but found that 
[T]his did not mean that Florida voters had 
elected to create more privacy rights concerning 
abortion than those already guaranteed by the 
United States Supreme Court.!? 
Admittedly, this Court has the authority to give 
the Florida Constitution a broader interpreta- 
tion, but there should be a compelling reason 
for taking such a step.!3 

The approach suggested in the dissents 
seemed to diverge from the court’s sugges- 
tion that “the amendment embraces more 
privacy interests, and extends more pro- 
tection to the individual in those interests, 
than does the federal Constitution.”!* Yet, 
Justices Overton and Grimes concurred 


in the section of the plurality opinion that 
contained that language. 

Justice Grimes explained that he con- 
curred because he read the plurality opin- 
ion “as adopting, for purposes of the 
Florida Constitution, the qualified right 
to abortion established in Roe v. Wade.” 
Such a limiting reading is difficult to 
accept. The plurality did cite Roe, and it 
did borrow heavily from selected federal 
precedents. However, the plurality opin- 
ion expressly disclaimed reliance on fed- 
eral law, and claimed it was only using 
federal materials to illuminate Florida 
law. The decision appears to be grounded, 
not in the explicit adoption of Roe or any 
other federal case law, but on the fact that 
there are “few more personal or private 
decisions concerning one’s body that one 
can make in the course of a lifetime” than 
the decision to terminate a pregnancy.!5 
The approach taken by Justices Overton 
and Grimes suggests that, despite their 
partial concurrence, they may disagree 
that, in cases of first impression in Flor- 
ida, “it is within the discretion of [the 
Supreme] Court to decide the limitations 
and latitude of article I, section 23.”!6 

The disagreement concerning how the 
privacy amendment operates, whether it 
codifies federal constitutional law that 
existed at the time it was adopted or 
follows federal law absent compelling rea- 
sons or has a more flexible dynamic, is a 
significant jurisprudential debate that un- 
derlies the narrower question of how the 
provision should be interpreted in any 
individual case. The opinions provide no 
clear guidance concerning how the court 
believes Florida courts should use federal 
case law to illuminate state decisional 
privacy law in future cases. The result 
reached by the court has received public 


attention. The underlying debate has not. 
In the end, the question of how the courts 
should go about the task of interpreting 
the privacy provision will prove to be of 
paramount importance. 

The fact that there is still confusion over 
such a basic question highlights how little 
the court has done to implement and 
explain the state constitutional privacy 
provision during the last decade. Ten 
years after the enactment of the constitu- 
tional right of privacy, the court is still 
writing on a relatively clean slate. When 
the plurality lists the cases in which “Flor- 
ida courts have . . . found the right 
involved dealing with personal decision- — 
making,”!” it cites only four cases. The list 
includes only two Supreme Court deci- 
sions, and in neither case did the court cite 
or apply Art. I, §23 of the Florida Consti- 
tution. Satz v. Perlmutter, 379 So.2d 359 
(Fla. 1980), was decided before the privacy 
provision became effective. In Public Health 
Trust v. Wons, 541 So.2d 96 (Fla. 1989), 
the majority opinion never mentioned Art. 
I, §23 or explained why the provision was 
not cited or discussed. Unless the court 
takes better advantage of opportunities to 
apply and explain the privacy provision, 
the scope of the protection it provides will 
remain uncertain. 


The Compelling State 
Interest Question 

The court resolved the compelling state 
interest question concerning when and 
how abortions could be regulated using 
the trimester approach. It also recognized 
that “where parental rights over a minor 
child are concerned, society has recog- 
nized additional state interests—protec- 
tion of the immature minor and preserva- 
tion of the family unit.”!8 
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The court found that the parental con- 
sent/ judicial bypass statute’s intrusion into 
the minor’s protected decisionmaking was 
not justified by those interests. However, 
the rationale used to reach that conclusion 
bears closer examination. 

The court’s conclusion was based on 
what it perceived to be legislative inconsis- 
tency in acting on the state interests 
advanced to justify the intrusion. In F.S. 
§743.065 the legislature authorized preg- 
nant unmarried minors to consent to any 
medical treatment except abortion, no 
matter how dire the consequences. The 
court found no qualitative difference be- 
tween abortion, when parental consent/ 
judicial bypass was required, and all other 
medical procedures, when the pregnant 
minor was able to consent. That led the 
court to conclude that no compelling 
interest justified the intrusion of F.S. 
§390.001, the parental consent/ judicial by- 
pass statute. Stated another way, the 
legislature’s failure to feel compelled to act 
similarly in other contexts involving the 
protection of minors and the preservation 
of the family unit, the state interests 
advanced as compelling in the abortion 
context, led the court to conclude that 
those interests were not in fact compelling. 
This approach seems to read the term 
“compelling” almost literally. An interest 
that compels the state to act, through 
legislation, whenever similar circumstances 
are found to exist, is compelling. If the 
state has not been compelled to act in 
every such situation, it is not compelling. 

It seems clear that, to be compelling in 
the context of privacy analysis, an interest 
must have some merit other than to 
compel consistent action by the legisla- 
ture. Otherwise, the legislature would have 
the power to infringe fundamental rights 
through consistent action. Perhaps the 
court made the point to emphasize the 
connection between consistency and credi- 
bility, and to suggest that, when those 
same interests are not acted on elsewhere, 
it does not believe that those interests are 
the real reasons for the enactment. But 
even if that is the real point the court is 
trying to make, it seems important to 
recognize the limits of its stated position. 
Should inconsistency be the measure here? 
Certainly the court is not suggesting that 
the legislature’s failure to advance impor- 
tant interests in all possible legislative 
contexts precludes the advancement of 
those interests as a justification for any 
legislative infringement on fundamental 
rights. Is it not possible for the legislature 
to be inconsistent in acting on asserted 


interests, but nevertheless to be correct 
that the interests it advances are in fact 
compelling in the context of the dispute 
before the court? 

While the court indicated that it en- 
gaged in compelling interest analysis in the 
privacy amendment context, I believe that 
the court simply refused to judge the 
merits of the state interests advanced to 
support the challenged statute. Its ration- 
ale for refusing to make its own judgment 
was that the legislative inconsistency it 
described made that unnecessary. Why 
bother to make clear that the court never 
judged the merits of the interests ad- 
vanced? Otherwise, some may get the 
impression that the only problem the 
court found with the state interests ad- 
vanced was that they did not compel other 
legislative action. That suggests that prob- 
lems with the legislation could be solved 
by reenacting the invalidated parental con- 
sent/judicial bypass provision together with 
a requirement of parental consent to all 
medical procedures performed on minors 
in all circumstances and a requirement of 
parental consent when a minor places her 
child up for adoption.!? What would be 
the effect of such additions? We really do 


CLOSING 


not know, because the court itself has 
never examined the state interests ad- 
vanced in support of such legislation, nor 
has it determined whether the statute in 
fact furthers the state interests said to be 
advanced. If it is ever to be called upon 
to decide the issue, the court can find, as 
a matter of state constitutional law, that 
the state’s interests in protecting the im- 
mature minor and in preservation of the 
family unit are not sufficiently compelling 
to justify the statute’s intrusion on funda- 
mental liberty, and it can find, after exam- 
ining the evidence adduced at trial on the 
issue, that the statute does not in fact 
further those interests. However, that is 
not what the court did in 7 W. 

As the court is now interpreting the 
privacy amendment, it is not bound by 
either federal precedent or legislative con- 
sistency in making such a judgment. That 
could leave the court free to follow a 
course determined more by its evaluation 
of the evidence than its interpretation of 
federal doctrine. The impact that such 
freedom could have on the development 
of Florida privacy doctrine is significant. 
For example, in a recent federal case,?° the 
district court found, after a five-week trial, 
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that a parental notice/ judicial bypass stat- 
ute did not in fact further, in any mean- 
ingful way, the state’s asserted interests of 
protecting pregnant minors or assuring 
family integrity. Nevertheless, the court 
found that the statute complied with stan- 
dards established by the U.S. Supreme 
Court. Presumably the freedom from fed- 
eral precedent accorded the state courts 
by the state privacy right would permit a 
state court faced with such a situation to 
follow the evidence rather than U.S. 
Supreme Court precedent. 

The determination of which state inter- 
ests are of sufficient import to override 
fundamental constitutional rights and 
whether a statute furthers the interests it 
is designed to advance are determinations 
of unparalleled importance in the protec- 
tion of fundamental rights from legislative 
encroachment. It seems to me that the two 
most important questions in the compel- 
ling interest area of privacy amendment 
analysis are who determines these ques- 
tions and how that determination is made. 
The answers to those questions have yet 
to be finally determined in Florida and 
that there is disagreement in the court 
concerning how they should be resolved. 
The suggestion that the legislature, be- 
cause of legislative inconsistency, bears 
substantial responsibility for the court’s 
decision may have been designed to shield 
the court from some of the political conse- 
quences of a controversial decision. How- 
ever, there are risks involved in avoiding 
responsibility for determining the suffi- 
ciency of the interests advanced in support 
of the validity of legislative enactments. If 
taken too far, the suggestion that legisla- 
tive consistency is entitled to deference 
could undermine the court’s position as 
the protector of fundamental liberties from 
legislative incursion. There is already some 
sentiment on the court that the legislature, 
rather than the courts, should have the 
primary responsibility for determining the 
parameters of the constitutional protec- 
tions that the legislature seeks to invade.?! 

The independence and preeminence of 
the court in determining which state inter- 
ests are sufficiently compelling to permit 
the legislature to override fundamental 
rights when advancing them and when 
statutes succeed or fail to further those 
interests is central to the activist stance 
that the plurality has taken. Therefore, 
there seems to be an inconsistency be- 
tween the plurality’s tactics and its activist 
aspirations. Taking greater responsibility 
for its decisions could cause the court 
greater political difficulties when it decides 


privacy cases, which always seem to be 
among the most controversial, because the 
court would not be able to share credit or 
blame for the result with the legislature. 
However, by taking greater responsibility, 
the court could ultimately strengthen its 
position by making clear that it is the final 
authority on these critical issues. 


Least Restrictive Means 

The court found that the parental con- 

sent/judicial bypass provision also failed 
to pass constitutional muster because it 
was not the least intrusive means of fur- 
thering the state interests advanced. The 
court noted both substantive and proce- 
dural concerns. It suggested that a nar- 
rowly tailored provision would exempt 
emergency and therapeutic abortions from 
the parental consent/ judicial bypass provi- 
sion. The statute's failure to exempt such 
procedures provided an additional ground 
for concluding that the statute was not the 
least restrictive means for achieving the 
interests advanced. The court also found 
the procedural safeguards incorporated in 
the judicial bypass section to be insuffi- 
cient. Specifically, the court found that the 
statute’s failure to provide for appoint- 
ment of counsel for the minor and its 
failure to require a record hearing left the 
statutory bypass procedure deficient. The 
Fifth District’s decision, approved by the 
Supreme Court, elaborated on the reasons 
for concern in this area: 
Under the Florida statute, it often will be 
difficult and sometimes impossible for the trial 
court to hold a meaningful hearing and to 
render a deliberative, informed and responsible 
decision. Thus, there is a clear danger that trial 
judges will render a decision on the basis of 
their own moral, religious or political beliefs 
regarding abortion rather than on a constitu- 
tionally permissible basis.” 

In his special concurrence, Chief Justice 
Ehrlich noted that the statute seemed 
specifically to contemplate that a hearing 
may not be necessary, and he “seriously 
question{ed] whether an adequate determi- 
nation of the maturity of a minor can ever 
be made from cold pleadings.””? The deci- 
sion that the statute was not the least 
intrusive means to further the state’s inter- 
ests provided an independent basis for the 
court’s decision to invalidate the statute. 
The court made its determination on this 
point as a matter of state law, but it also 
approved the decision of the Fifth Dis- 
trict, which reached the same result after 
analyzing federal law. 

In this area, as in the compelling state 
interest area, the court did not address the 
more fundamental questions. The plural- 
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ity’s objections to the bypass procedure 
were largely technical and, for that reason, 
largely correctable. The court never ad- 
dressed the question of whether the use 
of the judicial process as an alternative to 
parental consent was, by its nature, so 
intrusive that it could not survive scrutiny. 
The fact that the U.S. Supreme Court has 
approved the use of a judicial bypass 
procedure should not preclude considera- 
tion of this basic question under state law. 
Even if court proceedings are not inher- 
ently too intrusive, there are questions 
about the effectiveness of the bypass pro- 
cedure that go beyond questions of repre- 
sentation by counsel and the existence of 
a record. 

Can the courts make judgments in this 
area without imposing their values on the 
minors? While this is a danger in every 
proceeding, the vague standards of “ma- 
turity” and “best interests of the child,” 
combined with the serious consequences 
of overruling the minor, make the danger 
particularly significant here. The Fifth 
District found that the statute was consti- 
tutionally vague because it gave no guid- 
ance on what constitutes maturity. This 
aspect of the Fifth District’s opinion was 
not approved by the court, because Chief 
Justice Ehrlich did not agree. However, 
even if the term is not so vague as to be 
unconstitutional, the vagueness of the term 
could serve to mask the influence that 
judges’ personal beliefs on abortion have 
in the process. 

Maturity is a dangerous concept in this 
context because it is a relative concept. 
The more serious the decision, the greater 
the threshold that is likely to be required 
to demonstrate maturity. The judges’ per- 
sonal beliefs are hard to exclude from 
such a process, because a judge who 
believes that abortion is murder may re- 
quire a higher level of maturity to permit 
a minor to make the decision to have an 
abortion than the judge would require for 
other surgery. Once the judge decides that 
the minor is not mature, the judge must 
decide what is in her best interest. A judge 
who believes that abortion is murder will 
clearly have a difficult time deciding that 
an abortion is in the best interest of the 
minor. 

The existence of a record and counsel 
do not provide much protection against 
such problems. First, time is of the es- 
sence. Unless judicial review is accom- 
plished quickly, it will not be of any 
benefit. Second, even if the case is heard 
quickly, other problems remain. On ap- 
peal, the case may also be heard by judges 
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with definite views on abortion. Even if 
that is not a factor, we can expect the 
standard of review to be quite deferential 
to the findings of the trial court. Defer- 
ence has traditionally been accorded to 
decisions of the trial court on issues such 
as maturity and best interests of the child 
because these decisions often take into 
consideration intangibles that the review- 
ing court may not be able to understand 
or fully appreciate from a cold record. 
Thus, the chief justice’s warning that a 
determination of maturity cannot be made 
from a cold record may cut two ways. The 
same rationale that can be used to require 
a trial court to hold a hearing may be used 
to limit judicial review of the trial court’s 
decision at that hearing. For these rea- 
sons, merely adding a record and counsel 
may not purge the judicial process of 
improper influences. 


Conclusion 

The U.S. Supreme Court recently has 
heard argument on a group of cases 
concerning parental consent/judicial by- 
pass statutes, and the law in this area may 
soon change or be clarified.24 How will 
future developments in federal law impact 
on the development of state law privacy 
doctrine? The answer to that question is 
still not clear. It is heavily dependent on 
the interpretive approach that the Florida 
Supreme Court develops. 

It does not appear that a majority of the 
court has agreed on an interpretive ap- 
proach. Chief Justice Ehrlich, who pro- 
vided the fourth vote, used an interpretive 
approach that was quite similar to the one 
employed by Justice Grimes, who voted 
the other way on the merits.2> None of the 
interpretive approaches that have been 
advanced have been thoroughly examined. 
There seems to be a pervasive belief that 
the justices are somehow bound to inter- 
pret the privacy amendment in a manner 
consistent with the will of the voters who 
adopted it. Is that a valid assumption? 
Even if it is, what does it mean? Is the 
court bound by what it believes the public 
understood the amendment to mean in 
1980? If so, how is it to determine what 
the voters understood the amendment to 
mean? Is the dialogue in favor and against 
adoption of the amendment that occurred 
in the media our new Federalist Papers? 
Have we at last found a context in which 
we all can be comfortable with fidelity to 
original intent? 

I question the assumption that the voter’s 
adoption of a freestanding privacy provi- 
sion gives the justices information that is 


useful in deciding individual privacy cases. 
That is not to say that it should have no 
significance. For example, I believe that 
the court was correct to adopt a compel- 
ling interest standard and a requirement 
of least intrusive means in response to 
public support for privacy as a value. The 
electoral mandate cannot help the court 
decide individual cases because it provides 
only limited information. In fact, the sug- 
gestion that the court’s decision in individ- 
ual cases represents the will of the people 
can provide false security. It provides 
security because the court can claim the 
legitimacy of the ballot box in support of 
a decision, the invalidation of a statute, 
that is inherently countermajoritarian. It 
is false because the voters have never 
really spoken to the question of how a 
generalized value that most of us affirm 
should be applied in any given case. I 
believe that the court should reject the 
suggestion that the voters have agreed to 
bind themselves, sight unseen, to the court’s 
preferences in the resolution of what are 
difficult and controversial issues. 

The practical consequences of proposed 
interpretive approaches should also be 
considered. For example, what are the 
practical consequences of the “snapshot” 


approach proposed by Justice Overton, 
which would adopt federal privacy law as 
it existed at the time the privacy amend- 
ment was enacted? How are more recent 
federal cases to be used? Are they to be 
ignored? What if a more recent case 
purports to discover what Roe always 
meant? Should such a decision be consid- 
ered even though cases that “expand” or 
“limit” Roe are to be ignored? To the 
extent that Roe and similar cases express 
a way of thinking about privacy, does it 
make sense to adopt an approach that 
requires us to close our minds to future 
developments in that way of thinking? To 
the extent that the snapshot approach 
prevents logical consistency, is it a sound 
approach to the development of legal 
doctrine? Yet, to the extent that it does 
not preserve past judgments, despite their 
flaws and inconsistencies, it loses the cer- 
tainty that makes it attractive. 

All the justices seem to accept the 
importance of federal precedent in state 
court determinations of the parameters of 
the state constitution’s right of privacy. 
What remains unclear is the method that 
the Florida courts should follow in using 
federal law to illuminate state law. The 
review and selective adoption of federal 
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precedent can make it easier for the Flor- 
ida courts to articulate the parameters of 
privacy doctrine than it was for the federal 
courts who came before them. That prece- 
dent provides them with the benefits of 
the thinking of respected judges on what 
are clearly difficult issues. However, if 
Florida judges begin to see their job as 
that of picking and choosing among fed- 
eral precedents for the discussion that 
most closely reflects their own views on 
privacy, the doctrine that emerges may 
lack consistency. A focus on federal prece- 
dent may have other effects. It may divert 
the courts from engaging in the difficult 
process of rethinking fundamental assump- 
tions in the federal law, and it may serve 
to insulate the courts from the firestorm 
of public jubilation/criticism that has 
traditionally been associated with taking 
responsibility for privacy decisions.” In 
addition, a focus on federal precedent may 
make it less likely that the emerging state 
privacy doctrine will embrace more pri- 
vacy interests and extend more protection 
to the individual in those interests than 
does the federal Constitution. 

There is still no coherent body of law 
that can be called a state constitutional 
doctrine of decisional privacy. The TW. 
case makes it clear how far from that goal 
we still remain. Further progress will re- 
quire that the court address unanswered 
questions and reach a consensus on an 
interpretive approach. Until that occurs, 
the ideal of the state constitution as “a 
font of individual liberties’?’ in this area 
will have little chance of becoming a 
reality.0 


' Abortion Battle at Capitol, The Orlando 
Sentinel, October 9, 1989. 

2 This Court’s a Backwater No More, The 
National Law Journal, May 28, 1990 at 1. 
Another good example of this euphoria is 
contained in the Annual Special Report on the 
Florida Supreme Court in the Miami Review, 
February 26, 1990. The cover of that report 
contains a picture of a black robed individual 
with an unmistakable similarity to Superman 
and is titled: “The New Federalism, Florida’s 
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highest court comes into its own, joining the 
movement to use states’ rights to promote civil 
rights.” The TW. case seems to have removed 
the doubt that formerly surrounded this issue. 
Compare, e.g., Tarr & Porter, Gender Equality 
and Judicial Federalism: The Role of State 
Appellate Courts, 9 Hastincs Const. L. Q. 919, 
953-54 (1982) (Florida not a participant in the 
new judicial federalism), with Cooper, Beyond 
the Federal Constitution: The Status of State 
Constitutional Law in Florida, 17 Stetson L. 
Rev. 241, 279-80 (1989) (concluding, even be- 
fore TW. was decided, that this perception did 
not accord with reality). 

3The court noted that there are two lines 
of privacy cases: one protecting personal mat- 
ters from public disclosure and another protect- 
ing personal decisionmaking from state inter- 
ference or control. The 7:W. case falls within 
the second line of authority and discussion in 
this article is confined to the decisional privacy 
cases. As this article goes to press, there are two 
decisional privacy cases pending in the court 
that have not yet been decided. Stall v. State, 
Case Nos. 74,020 and 74,390 and Guardianship 
of Estelle M. Browning, Case No. 74,174. 

4The court found Fia. Stat. §390.001(4)(a) 
invalid under Art. I, §23 of the Florida Consti- 
tution. Justice Shaw wrote an opinion in which 
Justices Barkett and Kogan joined. Justice 
Ehrlich concurred specially and wrote a sepa- 
rate opinion. Justices Overton and Grimes 
concurred in part and dissented in part. Justice 
McDonald dissented. I refer to Justice Shaw’s 
opinion as the plurality opinion, in recognition 
of the fact that there are aspects of that opinion 
with which a majority of the court does not 
agree. There are some aspects of the plurality 
with which all the justices seem to agree, so 
my characterization should not be taken as a 
suggestion that the plurality fails to articulate 
the view of the court on most issues. I recognize 
that the justices themselves refer to the plurality 
opinion as the majority opinion, but, for the 
reasons stated, I do not agree with that charac- 
terization. 

5551 So.2d at 1188-89. 

6 Jd. at 1192, quoting Winfield v. Division 
of Pari-Mutual Wagering, 477 So.2d 544, 547 
(Fla. 1985). 

7 Id. at 1194. 

8 The plurality opinion established a frame- 
work for determining when and to what extent 
intrusion was permitted during pregnancy to 
preserve maternal health and the potentiality 
of life. That framework followed the trimester 
approach used in federal cases. 

9551 So.2d at 1192. 

10 7d. at 1193, quoting Planned Parenthood 

. Danforth, 428 U.S. 52, 74 (1976). 

Td. at 1201. 

12 Td. at 1202. 

13 Td. at 1204. 

14 Td. at 1192. 

15 Td. 

'6 Winfield v. Division of Pari-Mutual Wa- 
gering, 477 So.2d 544, 548 (Fla. 1985). 

17551 So.2d at 1192. 

18 Td. at 1200. 

'9These are the areas where the plurality 
noted the legislature had not felt compelled to 
act to protect the immature minor and preserve 
the family unit. 

2 Hodgson v. State of Minnesota, 648 F. 
Supp. 756, 773-77 (D. Minn. 1986), cert. den., 
479 U.S. 1102 (1987), revs‘’d., 853 F.2d 1452 
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(8th Cir. 1988) (en banc), cert. granted, __ 
U.S. —— (1989). 

21 A good example is Justice Grimes’ obser- 
vation in 7.W. that: “Practically any law 
interferes in some manner with someone’s right 
of privacy. The difficulty lies in deciding the 
proper balance between this right and the 
legitimate interests of the state. As the represen- 
tative of the people, the legislature is charged 
with the responsibility of deciding where to 
draw the line. Only when that decision clearly 
transgresses private rights should the courts 
interfere.” 551 So.2d at 1204. 

2 In re T.W., 543 So.2d 837, 841 (Fla. Sth 
D.C.A. 1989). 

3551 So.2d at 1200. 

2% Ohio v. Akron Center for Reproductive 
Health, Case No. 88-805; Hodgson v. Minne- 
sota, Case No. 88-1125; Minnesota v. Hodgson, 
Case No. 88-1309, argued November 29, 1989. 

25 Both Justice Ehrlich and Justice Grimes 
looked to what the voters must have known 
when they voted for the privacy amendment as 
a guide. Compare 551 So.2d at 1197 and 551 
So.2d at 1202. The uncertain nature of this 
standard is demonstrated by the fact that two 
judges that used it reached opposite results. 

26In the extreme, reliance on federal prece- 
dent could be used to completely absolve the 
courts from any responsibility for state privacy 
decisions. I think that could be the result if the 
court adopted the snapshot approach. That 
approach would permit the courts to argue that 
they are merely following the federal law that 
was in force at the time of the election, as the 
voters who adopted the privacy amendment 
decided that they should. How can the courts 
be credited or faulted for the outcome of cases 
decided under such rationale? 

27 Brennan, State Constitutions and the Pro- 
tections of Individual Rights, 90 Harv. L. REv. 
489, 491 (1977), quoted in T.W. at 551 So.2d 
at 1191. 


Stephen T. Maher is an associate pro- 
fessor of law and director of the clinical 
program at the University of Miami 
School of Law. This article is part of a 
larger work on the right to privacy in 
Florida that is in progress. The author 
thanks Professor Mary Coombs for 
her comments on earlier drafts. 
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Enforcement 
Money Judgments 
Against the State 


by David K. Miller and M. Stephen Turner 


lawyer obtaining a money judg- 
ment against the state govern- 
ment cannot assume that labor 
ends with the passage of the 
appeal period. Although the state has 
deep pockets, it may seek to delay or even 
avoid payment because no legislative ap- 
propriation has been made. In such event, 
another round of advocacy begins. 

Enforcement of a money judgment 
against the state can become an issue in 
any type of claim for which sovereign 
immunity from liability is nonexistent or 
has been waived. As a practical matter, 
however, the issue seems most likely to 
arise in a contract,! civil rights,? or con- 
demnation case.3 

By the time the private creditor obtains 
its judgment, any budget appropriation 
for the specific project may have lapsed 
or been exhausted, and the state may 
otherwise be unprepared, financially and 
politically, to pay its adjudicated liability. 
On such occasions, the injured party may 
need to resort to post-judgment proceed- 
ings to enforce the compensation award. 

The constitution and laws of the state 
are silent on how a court judgment may 
be enforced if the state refuses to pay. The 
institution of post-judgment proceedings 
to recover compensation is likely to en- 
counter a vigorous defense that such 
proceedings invade the exclusive legisla- 
tive power to appropriate and spend public 
funds.* 

The courts are naturally reluctant to 
interfere with any function constitution- 
ally reserved to the legislative branch. The 
lawyer facing this issue will find ordinary 
collection practice principles to be of lim- 
ited value. Instead, principles of government 


finance and budgeting, constitutional law, 
and extraordinary writ practice must be 
relied on. 

The state’s planning and budgeting laws 
are set forth in F.S. Ch. 216. It is clear 
from this chapter that budgeting is really 
an interactive process between the legisla- 
tive and the executive branch, with the 
executive branch exercising substantial pow- 
ers pursuant to statutorily delegated 
authority. 

The budget cycle begins in the executive 
branch. Each agency head initiates bien- 
nial budget preparations in August of 
each even-numbered year and is required 
to submit a biennial budget request by 
November | of each even numbered year, 
based on the agency’s independent judg- 
ment of its needs.* In practice, the agency 
also prepares and submits a supplemental 
budget request in the fall of each odd- 
numbered year to cover agency needs for 
the second year of the budget biennium 
not covered in the initial request. The 
budget request includes specific informa- 
tion relating to funds needed for operating 


expenses. This is the rel.. ant budget cate- 
gory for payment of a money judgment 
in most cases.® 

The governor’s office reviews all agency 
budget requests and submits its compre- 
hensive recommended budget to the 
legislature in February.’ Ordinarily, the 
general appropriations bill is passed at the 
end of the legislative session. Either the 
requesting agency or the governor may 
amend its budget submission at any time 
before the legislature takes final appro- 
priations action.® The legislature usually 
gives some deference to items that the 
requesting agency specifies as “priority” 
items. These items may not be formally 
identified as such in the budget request, 
but are identified through committee meet- 
ings, correspondence, and informal 
contacts. The new appropriation becomes 
effective at the beginning of the fiscal year 
on July | and is effective through the end 
of the fiscal year the following June 30. 

At the end of the fiscal year, the agency 
can encumber any funds remaining within 
its appropriation to meet outstanding obli- 
gations. Otherwise, those funds revert to 
the General Revenue Fund or such other 
fund from which they were originally 
appropriated, and they cannot then be 
spent without another legislative appro- 
priation.? 

Agencies of the executive branch fre- 
quently ask for more funding than is 
absolutely essential in order to do a better 
job or to cover contingencies that may 
arise in the course of the next fiscal year. 
Typically, some cushion or additional 
money within each agency budget is re- 
served to the end of the fiscal year and is 
then either spent on lower priority items 
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or it reverts unspent to the source fund at 
the end of the fiscal year. Thus, each 
agency normally has within its current 
budget at least some funds that can be 
made available to pay a court judgment 
however unexpected that judgment might 
be. 

The legislature recognizes that agency 
needs and liabilities not foreseen when the 
budget request was formulated will arise 
during the subsequent fiscal year. Accord- 
ingly, the legislature has delegated certain 
powers to individual agencies and to the 
governor and cabinet to reallocate funds 
within the current fiscal year’s appropria- 
tion. Section 216.292(2) allows individual 
agency heads to transfer up to five percent 
of the approved budget between budget 
categories (e.g., operating expenses) within 
a budget entity (e.g., a division), or within 
the same budget category from one budget 
entity to another. Such transfers must be 
between appropriations funded by identi- 
cal funding sources; must be consistent 
with the intent of the approved operating 
budget; and cannot increase or decrease 
an appropriation by more than five per- 
cent. Section 216.292(3) allows the governor 
and cabinet, setting as the Administration 
Commission, to make the same types of 
transfers in excess of five percent of the 
approved budget. Such transfers are con- 
sidered at the biweekly cabinet meetings 
and are often approved without contro- 
versy. 

The legislature has also authorized agen- 
cies to draw upon trust funds which are 
commonly funded out of fees, penalties, 
and other collections and are available for 
statutorily specified purposes. An agency 
may transfer appropriations within any 
trust fund and in an emergency may spend 
funds from its trust fund in excess of the 
amounts budgeted by legislative appro- 
priation upon approval of the Executive 
Office of the Governor under §216.181(7). 
Agencies may also request the Administra- 
tion Commission to release funds from 
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special deficiency appropriations in order 
to prevent a deficiency in any agency 
operating budget under §216.231(1)(a). 
Funds may be available under one or 
more of these procedures either to pay all 
or part of an unexpected court judgment 
or to replenish funds used to pay the 
judgment, so as not to leave essential 
governmental programs unfunded. 

In short, an express legislative appro- 
priation is not necessary to enable an 
agency to pay a court judgment. Ch. 216 
allows, and practical necessity requires, 
agency heads and the state’s chief adminis- 
trative officers to exercise some delegated 
authority to move appropriated funds 
between accounts within the appropria- 
tion. Under this legislative scheme, there 
is sufficient flexibility in agency budgets 
to authorize some payment of adjudicated 
liabilities without an express appropria- 
tion.!° 

The question then is whether the gov- 
ernment can be forced by judicial action 
to exercise these powers to pay judgments 
from funds available. The following alter- 
native approaches may be considered: writ 
of mandamus to the responsible admini- 
stration officers; execvtion upon 
government property; petition for admin- 
istrative action under Ch. 120; a claim bill 
in the legislature; constructive trust; and 
ultimately, upon willful failure of the 
government to obey court process, exer- 
cise of the contempt powers and judicial 
appointment of a receiver to carry out its 
decrees. 

The practitioner who finds it necessary 
to undertake postjudgment enforcement 
proceeds in against the state must first be 
concerned whether the judgment is stayed 
by an appeal. If the judgment is on appeal, 
the government is entitled by Fla. R. App. 
P. 9.310(b)(2) to an automatic stay of any 
enforcement action while the appeal is 
pending. This stay may be lifted by court 
erder and should be lifted if the enforce- 
ment action relates to compensation which 
the government acknowledges is due or 
otherwise does not or cannot contest on 
appeal.!! 

Once the stay is overcome or the appel- 
late court mandate is issued, the creditor’s 
counsel may still find the judiciary reluc- 
tant to act unless a very strong showing is 
made that the government has the present 
means and opportunity to comply and 
that no alternate resolution of the issue is 
available. An appropriate record of de- 
mand letters and discovery requests relating 
to availability of funds should be made 
before invoking judicial relief. The discov- 


ery should be directed to the agency’s chief 
fiscal officer and should concern the sources 
from which funds may be lawfully spent 
to cover the obligation, such as expense 
appropriations and trust funds covering 
the program that incurred the obligation; 
the amounts available in present appro- 
priations; the rate of spending and any 
budget requests prepared or submitted for 
the current or next fiscal year. A private 
expert witness with state budgetary experi- 
ence may be helpful in presenting a case 
that funds are available to pay the judg- 
ment obligation, or some part of the 
obligation, in the current year. 

Before any enforcement procedure is 
attempted, the creditor’s attorney should 
build a record that no stay is in effect, 
that alternative (nonjudicial) procedures 
are futile, and that funds are or can be 
made available. Once these hurdles are 
crossed, the creditor may attempt the 
following measures to enforce the un- 
stayed liability. 


Writ of Mandamus 

The writ of mandamus is used to com- 
pel the performance of a ministerial act. 
Although the decision to seek a budget 
transfer or appropriation is ordinarily 
within the agency’s discretion, in the case 
of an adjudicated constitutional obliga- 
tion, the agency has no discretion to refuse 
to take the actions necessary to assure 
payment. 

Flack v. Graham, 453 So.2d 819 (Fla. 
1984), illustrates the use of the writ of 
mandamus to compel payment constitu- 
tionally due, notwithstanding the absence 
of an appropriation. Flack, a candidate 
for county court judge, was declared the 
winner of the disputed election when the 
term of office had nearly expired. She 
sought the writ of mandamus to obtain 
payment of her judicial back salary. Al- 
though no funds remained within the 
appropriations for judicial salaries, the 
Supreme Court reasoned that the consti- 
tutional prohibition upon spending without 
legislative appropriation must be read to- 
gether with the constitutional entitlement 
to the judicial salary to create a constitu- 
tional appropriation. The court concluded 
that the back salary must be paid “out of 
any available monies in the state treasury 
in the general state funds.”!2 

The writ of mandamus procedure has 
also been approved in two inverse con- 
demnation cases. In State Road Dept. v. 
Bankers Life & Cas. Co., 166 So.2d 234 
(Fla. 3d DCA 1964),!3 the Third District 
Court of Appeal upheld the power of the 
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circuit court that entered an unappealed 
judgment to enforce that judgment by writ 
of mandamus requiring the condemnor 
agency to issue the necessary authoriza- 
tions to the state treasurer to pay the 
judgment. In Conner v. Mid- Florida Grow- 
ers, Inc., 541 So.2d 1252 (Fla. 2d DCA 
1989), the Second District Court of Ap- 
peal held that the circuit court that entered 
the inverse condemnation judgment could 
enforce the unstayed portion of that judg- 
ment and suggested that the head of the 
condemnor agency could be required to 
take steps within his legal authority to 
obtain funds to pay the judgment.!4 

The writ of mandamus is also available 
to compel the government to seek or raise 
funds to pay a judgment obligation involv- 
ing default on government bond and other 
contract obligations!5 and in civil rights 
cases in both state and federal courts.!6 
The California case Mandel v. Myers, 629 
P.2d 935 (Cal. 1981) is particularly in- 
structive. In Mandel, the court considered 
the effect of the legislature’s repeated 
failure to make a specific appropriation 
to pay an adjudicated attorney’s fee award 
with respect to a state constitutional claim. 
After a scholarly review of the authorities 
on separation of powers, the court con- 
cluded that the legislative reassessment of 
the liability usurped traditional judicial 
powers and that a writ of mandamus 
would lie to compel payment of the judg- 
ment from the defendant agency’s general 
operating expense budget. The same rea- 
soning would require payment of other 
types of judgments from any funds avail- 
able.!7 

Any circuit or appellate court can issue 
the writ of mandamus. In the Connor 
case, the Second District in an unpub- 
lished order initially declined to issue the 
writ, requiring the plaintiff-condemnees 
to pursue this remedy in the circuit court 
which issued the judgment.!® This is the 
preferred approach if any facts, such as 
the availability of funds within the con- 
demnor’s current appropriation, are 
disputed.!9 

It is normally to be expected that the 
budget authorities of the executive and 
legislative branches will honor a budget 
transfer or appropriation request from an 
agency head acting under a court judg- 
ment obligation or a writ of mandamus. 
However, the compliance of these parties 
is not guaranteed. A single writ of manda- 
mus may, therefore, be ineffective to do 
the entire job, and it may be necessary to 
request a series of such writs: initially to 
the head of the defendant agency to 


request funding by budget transfer or 
additional appropriation and to take nec- 
essary steps to pursue that funding;?° and 
thereafter to the Administration Commis- 
sion to approve budget transfers; to the 
agency head to submit necessary payment 
vouchers to the Comptroller; to the comp- 
troller to issue a warrant (check) for 
payment, and to the Treasurer to pay the 
warrant.?! 


Other Remedies 


Although execution is generally avail- 
able to enforce judgment obligations against 
private persons, in the absence of an 
authorizing statute public property is ex- 
empt or immune from execution to pay a 
court judgment.?2 In condemnation cases, 
F.S. §74.901 authorizes execution against 
the property of the condemnor where the 
unpaid compensation judgment has not 
been appealed. The statute provides in 
pertinent part: 

[Persons lawfully entitled to compensation 
may sue out execution, in the event a timely 
appeal has not been filed, and such execution 
may be levied upon the property so condemned 
and any other property of the petitioner in the 


same manner as executions are levied in com- 
mon law actions. 


This statutory language applies to both 


governmental and non-governmental con- 
demnors, since the word “petitioner” and 
its cognates are used throughout Ch. 74 
to apply to both types of condemnors, and 
because this particular statutory language 
was derived from Ch. 19217, Law of 
Florida (1939), and Ch. 20304, Laws of 
Florida (1941), which applied only to 
governmental condemnation actions for 
public housing and road-building, respec- 
tively. 

The absence of case law applying the 
Statute suggests that the statute has ac- 
complished its real purpose, i.e., to assure 
that condemnation judgments do not re- 
main unpaid. The statute’s plain language, 
making all of the condemnor agency’s 
property stand liable for the judgment, 
creates a powerful disincentive to any 
condemnor that balks at paying for prop- 
erty taken. The use of execution as a 
remedy in other cases does not seem to 
have been established, although at least 
one decision authorizes execution to en- 
force a civil rights judgment (also based 
on a constitutional claim).73 

If judicial proceedings to enforce pay- 
ment are stalled for any reason, a new 
front may be opened by filing an adminis- 
trative action for an agency order under 
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F.S. §120.57. This approach provides the 
opportunity to address the agency head 
directly and demand that the agency head 
expose the rationale for nonpayment.”4 
This approach may be helpful if the agency 
head is collegial and meets in the sunshine, 
such as the Administration Commission. 

From time to time the suggestion is 
made that a claim bill provides an appro- 
priate remedy to enforce a judgment 
obligation. This is untrue: A claim bill is 
appropriate only to obtain a discretionary 
grant of legislative largess on a claim 
otherwise barred by sovereign immunity. 
As the court indicated in Pan-Am To- 
bacco Co. v. Dept. of Corrections, 471 
So.2d 4 (Fla. 1985), the creditor’s oppor- 
tunity to request a claim bill creates no 
obligation on the part of the legislature 
even to consider the bill, and thus creates 
no enforceable remedy for the judgment 
creditor that would constitute considera- 
tion to support a contract obligation. 

If the administrative officials fail to 
obey court process (e.g., a writ of manda- 
mus), then the courts have the power to 
enforce their writs, if necessary, by con- 
tempt proceedings.” They may conceivably 
also have the power to appoint a receiver 
or other person to act in place of the 
agency head for the limited purpose of 
carrying out the court’s decree or writ.?’ 

The courts are justifiably reluctant to 
use such measures, and will probably not 
consider them unless every other enforce- 
ment avenue has been exhausted and the 
subject official has clearly acted in bad 
faith. The courts’ authority to enforce 
their ruling should not be doubted, how- 
ever, and the absence of occasion to use 
these judicial powers does not negate their 
existence. The judgment creditor should 
have the right to some efficient and effec- 
tive remedy to obtain payment due from 
the state.78 

The foregoing remedies are not always 
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efficient, but they are effective if pursued 
simultaneously, consecutively, or repeat- 
edly until the full judgment award is 
recovered. Since the legislature has not 
created any exclusive remedy for enforc- 
ing judgment creditors’ rights against the 
state, the judiciary has inherent power to 
fashion its own remedies,2? and presum- 
ably will do so rather than suffer 
adjudicated obligations to go unpaid. 0 


' Sovereign immunity is waived for claims 
based on contracts which the state is authorized 
to enter, see Pan-Am Tobacco Corp. v. Dept. 
of Corrections, 471 So.2d 4 (Fla. 1985). 

2 Liability for attorney fees in civil rights 
cases is not barred by sovereign immunity. See, 
e.g., Hutto v. Finney, 437 U.S. 678, reh. den., 
439 U.S. 1122 (1978); Mandel v. Myers, 629 
P.2d 935 (Cal. 1981); and cases in note 16. 

3 Sovereign immunity is inapplicable in 
condemnation cases, including inverse con- 
demnation cases, for which full compensation 
is constitutionally guaranteed. State Road Dept. 
v. Tharpe, 146 Fla. 745, 1 So.2d 868 (1941). 
The original forms of the inverse condemnation 
action were brought in equity to compel the 
government to institute statutory condemna- 
tion proceedings, or to pay compensation under 
an implied contract. See Kirkpatrick v. City of 
Jacksonville, 312 So.2d 487, 489 (Fla. Ist 
D.C.A. 1975) (compelling condemnor to insti- 
tute condemnation proceedings), and City of 
Jacksonville v. Schuman, 199 So.2d 727 (Fla. 
Ist D.C.A. 1967), cert. den., 204 So.2d 327 
(Fla. 1967), cert. den., 390 U.S. 981 (1968). See 
also Hillsborough County v. Kensett, 107 Fla. 
237, 144 So. 393 (1932); Stanton v. Morgan, 
127 Fla. 34, 172 So. 485 (1937); and 6A 
NICHOLS ON EMINENT DoMAIN §28.11. The in- 
verse condemnee has the same rights and 
remedies as a direct condemnee once the predi- 
cate taking is established. State Road Dept. v. 
Lewis, 190 So.2d 598 (Fla. Ist D.C.A. 1966), 
cert. dism., 192 So.2d 499 (Fla. 1966). 

4 Fra. Const. Art. II, § 3. See aiso Fra. 
Const. Art. III, § 1; Art. V, §§ 1 and 14; and 
Art. VII, § 1(c), all reinforcing the separation 
of powers and exclusive legislative supremacy 
in fiscal affairs. Courts frequently describe the 
legislative power over the purse in absolute 
terms. See, e.g., Petition of Florida Bar, 61 
So.2d 646 (Fla. 1952); State ex rel. Caldwell v. 
Lee, 157 Fla. 773, 27 So.2d 84 (1946); Hillsbor- 
ough County v. Amos, 100 Fla. 1331, 131 So. 
122 (1930). See Florida Dept. of HRS v. 
Southern Energy, Ltd., 493 So.2d 1082 (Fla. 
Ist D.C.A. 1986), rev. den., 501 So.2d 1283 
(Fla. 1986) (contracts that are contrary to 
legislative restrictions will not support claim for 
relief); Fra. Stat. §§ 216.311 and 287.0582 
(prohibiting contracts for which no appropria- 
tion exists). 

The lapse or exhaustion of an appropriation, 
however, may not preclude all recovery in 
situations where the government has breached 
a contract or failed to pay for value received. 
See generally Webb v. Hillsborough County, 
128 Fla. 471, 175 So. 874 (1937) (quantum 
meruit authorized dispute county’s legal disabil- 
ity to issue certificates in payment); see also 
cases collected in Lovett v. United States, 66 
F. Supp. 142, 146 (Ct. Cl. 1945), aff'd on other 


grounds, 328 U.S. 303 (1946); Annot., 40 A.L.R. 
4th 998 (1985). 

5Fra. Stat. § 216.023. The authors’ analy- 
sis is based on the current budget cycle, which 
may change if the commencement date of the 
legislative session is changed by constitutional 
amendment. See S.J.R. 30 (1989). 

6 See Stat. § 216.011(1)(m), defining 
“expense” to include “current obligations and 
fixed charges.” State agencies can and do pay 
court judgments from the expense budget cate- 
gory without a specific itemized appropriation. 
In the Interest of R.W., 409 So.2d 1069 (Fla. 
2d D.C.A. 1982), rev. den., 418 So.2d 1279 
(Fla. 1982), citing concurring opinion of Ervin, 
J., in Simpson v. Merrill, 234 So.2d 350 (Fla. 
1970). In a case relating to the state’s acquisi- 
tion or improvement of real property, the 
capital outlay budget may be the relevant 
category. See Fia. Star. § 216.011(1)(0). 

7 Fra. Star. § 216.162. 

8 Fra. Star. § 216.023(6) and 216.168. 

9 Fxa. Star. § 216.301. 

10 Administrative budget transfers within ex- 
isting appropriations were used in fiscal year 
1987-88, for example, to make funds available 
to comply with the court judgment in Bobby 
M. v. Martinez et al., Civ. Case No. TCA 
83-7003 MMP (N.D. Fla.) (consent decree in 
class action on behalf of children confined in 
state training schools under federal Rehabilita- 
tion Act of 1973, 29 U.S.C. § 794, civil rights 
act and 14th amendment). 

'l See Dept. of Agriculture and Cons. Serv- 
ices v. Mid-Florida Growers, Inc., 532 So.2d 
1294 (Fla. 2d D.C.A. 1988) (denying stay as to 
portion of condemnation award acknowledged 
due by condemnor at trial). The state in 
condemnation cases cannot repudiate its own 
evidence of valuation, so its evidence estab- 
lishes the minimum amount due. Behm v. Div. 
of Administration, 292 So.2d 437 (Fla. 4th 
D.C.A 1974), approved and cert. disch., 336 
So.2d 579 (Fla. 1976). 

12 453 So.2d at 820. 

'3 Other state courts have made similar rul- 
ings in inverse condemnation cases. See State 
v. 0.62033 Acres, 110 A.2d 1 (Del. Super. Ct. 
1954), affd., 112 A.2d 857 (Del. 1955); Steck 
v. City of Wichita, 319 P.2d 852 (Kan. 1958); 
Robertson v. State Hwy. Comm’n, 420 P.2d 
21 (Mont. 1966); State v. Quesenberry, 383 
P.2d 255, subs. opin., 390 P.2d 273 (N.M. 
1964). 

14541 So.2d at 1255. 

'S State ex rel. Buckwalter v. City of Lakeland, 
112 Fla. 200, 150 So. 508 (1933). See also 
Campbell v. State ex rel. Garrett, 124 Fla. 244, 
168 So. 33 (1936); Paxson v. State ex rel. 
Dillon, 122 Fla. 470, 165 So. 661 (1936); 
Humphreys v. State ex rel. Palm Beach Co., 
108 Fla. 92, 145 So. 858 (1933); Little River 
Bank & Trust Co. v. Johnson, 105 Fla. 212, 141 
So. 141 (1932); State ex rel. Dos Amigos, Inc. 
v. Lehman, 100 Fla. 1313, 131 So. 533 (1930). 

16 Arnold v. BLaST Intermediate Unit 17, 
843 F.2d 122 (3d Cir. 1988); Spain v. Moun- 
tanos, 690 F.2d 742 (9th Cir. 1982); Gary W. 
v. State of Louisiana, 622 F.2d 804 (Sth Cir. 
1980), cert. denied, 450 U.S. 994 (1981); Gates 
v. Collier, 616 F.2d 1268 (Sth Cir. 1980); King 
v. Greenblatt, 489 F.Supp. 105 (D. Mass. 1980). 
A case of current importance in this area is 
Missouri v. Jenkins, __U.S.__, 58 U.S. L.W. 
4480 (1990), in which a 5-4 majority of the 
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Court held that the trial court could enjoin the 
operation of state laws that limited the powers 
of a local school district to raise revenue and 
require the district to raise additional revenue 
where such revenue was needed to satisfy the 
school district’s obligations under 42 U.S.C. § 
1983. 

17 See Roberts v. Askew, 260 So.2d 492 (Fla. 
1972) (judgment for costs); Simpson v. Merrill, 
234 So.2d 350 (Fla. 1970) (same); State ex rel. 
Simmons v. Lee, 119 Fla. 745, 160 So. 886 
(1935) (judicial salary); In the Interest of R.W., 
409 So.2d 1069 (Fla. 2d D.C.A. 1982), rev. 
den., 418 So.2d 1279 (Fla. 1982) (guardian ad 
litem fees). 

18 535 So.2d 273 (Fla. 2d D.C.A. 1988) (per 
curiam denial). This order was later described 
in Conner v. Mid-Florida Growers, Inc., 541 
So.2d 1252, n. 3 at 1254 (Fla. 2d D.C.A. 1989). 

19 See State ex rel. Int’ Ass’n of Firefighters 
v. Board of County Commissioners, 254 So.2d 
195 (Fla. 1971); see also State ex rel. Ayres v. 
Gray, 69 So.2d 187 (Fla. 1953) (original Su- 
preme Court jurisdiction assumed only if novel 
question of immense public interest). But see 
L.B. Price Mercantile Co. v. Gay, 44 So.2d 87 
(Fla. 1950) (original mandamus jurisdiction 
accepted despite issues of fact which were 
referred to a master when dismissal would put 
relator and state to needless expense); Roberts 
v. Askew, 260 So.2d 492 (Fla. 1972). 

20The writ can only compel an officer to 
disburse funds if the funds are under the 
officer’s control. State ex rel. Hillsborough 
County v. Amos, 100 Fla. 1331, 131 So. 122 
(1930). However, an agency head’s good faith 
in pursuing funding can be examined. See 
Cartee v. Dept. of HRS, 354 So.2d 81 (Fla. Ist 
D.C.A. 1977), cert. den., 366 So.2d 885 (Fla. 
1978) (agency’s obligation to pursue appropria- 
tion in good faith); see generally, by analogy, 
Ballas v. Lake Weir Light & Water Co., 100 
Fla. 913, 130 So. 421, 427 (1930) (when pay- 
ment is due only if specific fund realized, 
promisor’s act or omission which prevents 
realization of fund renders promisor liable 
regardless of whether fund realized). 
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2! See In the Interest of A.E., 409 So.2d 1071 
(Fla. 2d D.C.A. 1982), rev. den., 417 So.2d 328 
(Fla. 1982). There is no occasion to sue these 
other officials, however, unless and until they 
have refused to perform a legal duty. Conner 
v. Mid-Florida Growers, Inc., 541 So.2d at 
1255 (Fla. 2d D.C.A. 1989). The ultimate writ 
of mandamus, in theory, would command the 
legislature to raise and appropriate sufficient 
funds to pay the judgment, pursuant to the 
legislature’s constitutional duty to raise suffi- 
cient funds to defray state expenses within the 
fiscal period. FLa. Const. Art. VII, § 1(d). This 
point, like the convergence of railroad tracks 
on the horizon, is never reached in practice. 
Neither the legislature nor the judicial branch 
has wanted to force the issue. The courts will 
allow the legislature the opportunity to pay the 
judgment, see Hillsborough County v. Kensett, 
107 Fla. 237, 144 So. 393 (1932), or will require 
payment from funds already appropriated and 
available to the agency, see Flack v. Graham, 
453 So.2d 819 (Fla. 1984), and Mandel v. 
Myers, 629 P.2d 935 (Cal. 1981). 

22 Meriwether v. Kilbee, 154 Fla. 631, 18 
So.2d 534 (1944); City of Coral Gables v. 
Hepkins, 107 Fla. 778, 144 So. 385 (1932) 
(recognizing exceptions for municipal property 
held for purpose of income or sale, uncon- 
nected with any public function.) 

23La Raza Unida v. Volpe, 545 F.Supp. 36 
(N.D. Cal. 1982). See also Stanton v. Morgan, 
127 Fla. 34, 172 So. 485 (1937) (holding court 
of equity has jurisdiction to impose forecloseable 


vendor’s lien upon property taken by eminent 
domain, based on county’s implied promise to 
pay compensation for the property taken); 
Rosenbaum v. State Road Dept., 129 Fla. 723, 
177 So. 220 (1937) (same). See also Nuveen v. 
Board of Public Instruction, 88 F. 2d 175 (Sth 
Cir. 1937) (constructive trust and partition 
authorized as remedy for municipal bondholder 
against school building constructed through 
unauthorized use of bond proceeds in absence 
of other remedy). 

24McDonald v. Dept. of Banking and Fi- 
nance, 346 So.2d 569 (Fla. Ist D.C.A. 1977). 

25 See Kahn, Legislative Claim Bills, 62 Fia. 
B. J. 23 (1988), citing Gerard v. Dept. of 
Transportation, 472 So.2d 1170 (Fla. 1985). 

26 Navarro v. Bouffard, 522 So.2d 515 (Fla. 
4th D.C.A. 1988); In the Interest of A.E., 409 
So.2d 1071 (Fla. 2d D.C.A. 1982), rev. den., 
417 So.2d 328 (Fla. 1982). See also King v. 
Greenblatt, 489 F.Supp. 105 (D. Mass. 1980). 

27 Fra. R. Civ. P. 1.570(c)(3) and 1.620. See 
Gates v. Collier, 616 F.2d 1268, 1271 (Sth Cir. 
1980). 

28 Rosenbaum v. State Road Dept., 129 Fla. 
723, 177 So. 220 (1937) (condemnation case). 

29 Karp v. Urban Redevelopment Comm’n, 
294 A.2d 633 (Conn. 1973). See also Dade 
County Classroom Teachers Ass’n v. Legisla- 
ture, 269 So.2d 684 (Fla. 1972) (Court will 
fashion guidelines by judicial decree in appro- 
priate case to implement constitutional rights 
if legislature does not act within reasonable 
time). 
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rafting premarital agreements 

is always going to be a some- 

what speculative venture. No 

one can guarantee that a trial 
judge, who analyzes the agreement years 
later with the benefit of hindsight, will 
enforce the agreement. More and more 
people want and/or need premarital agree- 
ments, so the family law practitioner should 
expect drafting premarital agreements to 
be a frequent and customary service. 

Lawyers should demonstrate sensitivity 
when drafting premarital contracts. The 
process of negotiating the agreement should 
not be so unpleasant that it results in the 
marriage being cancelled. Keep in mind 
that parties contemplating marriage may 
have difficulty addressing some of the 
issues in premarital agreements. The par- 
ties may not wish to contemplate the 
possibility of death, divorce, or even fu- 
ture dissension. 

The parties and the lawyers should have 
a united interest in producing an enforce- 
able agreement which can be the basis of 
a good marriage. The lawyer can and 
should minimize the uncertainties of draft- 
ing an enforceable agreement by knowing 
the case law, by taking a conservative 
approach so that more than the minimal 
requirements of a valid agreement are 
met, and by using standardized forms and 
checklists which can minimize drafting 
errors. 

Some of the goals of premarital con- 
tracts are to provide for property 
distribution and spousal support in the 
event of death or divorce; to settle how 
finances will be handled during the mar- 
riage; to determine how property will be 
owned during the marriage; and to ad- 
dress the needs of prior children of the 
parties. In most cases, a client who seeks 
a premarital agreement has little knowl- 
edge of the range of issues in, or the 
unique enforceability of, a premarital con- 
tract. Likely problems should be addressed 
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Drafting and Attacking Premarital Agreements 
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producing an 
enforceable 
agreement which 
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by the lawyer, including the filing of joint 
tax returns; the division of joint tax re- 
funds; the percentage of income each 
spouse shall contribute toward common 
living expenses; whether a family business 
will be divided upon divorce or the death 
of one spouse; whether a professional 
practice will be preserved in the event of 
divorce; how title to property shall be 
taken when purchases are made during the 
marriage; whether the parties will inherit 
from each other; how the estate will be 
shared with prior children; and how the 
known extraordinary expenses or obliga- 
tions of one party shall be paid. The 
parties also have the ability to modify the 
definition of marital and nonmarital prop- 
erty found in F.S. §61.075(3)(a), and to 
determine the date of valuation of prop- 
erty. F.S. §61.075(4)(2). 

To be enforceable, a premarital contract 
must meet the standard of fairness de- 
tailed in Del Vecchio v. Del Vecchio, 143 


So.2d 17 (Fla. 1962), and clarified in 
Casto v. Casto, 508 So.2d 330 (Fla. 1987). 
The Supreme Court of Florida found 
premarital agreements to be the product 
of a confidential relationship between the 
future spouses, and imposed on the wealth- 
ier spouse the duty to make fair and 
reasonable provision for the weaker spouse. 
The Del Vecchio standard is very subjec- 
tive. Courts differentiated in later cases 
between relieving a spouse of a.bad bar- 
gain and voiding an agreement for lack of 
fairness, but there is no objective way to 
determine that an agreement was fair and 
reasonable at the time it was executed.! 

Del Vecchio does not preclude outright 
waivers of alimony.? Waivers of alimony 
are not against public policy.> It may, 
nevertheless, be better practice to provide 
a limited amount of alimony to the weaker 
spouse than to seek a total waiver. 

Since the lawyer representing the wealth- 
ier spouse must anticipate a claim of 
unconscionability, the lawyer should sug- 
gest a formula for alimony which takes 
into account the poorer spouse’s contribu- 
tions to the marriage and compensates the 
poorer spouse while protecting the assets 
of the wealthier spouse. For example, the 
parties may agree upon a payment to the 
dependent spouse at the rate of $30,000 
per year to continue for six years follow- 
ing the separation of the parties, the 
payments being includable in the income 
of the donee spouse and deductible to the 
donor spouse, and terminating upon the 
death of the donee. Alternatively, the 
parties can agree on one figure for annual 
payments which will be paid should sepa- 
ration occur at any time before the parties 
are married for five years. Then that 
yearly figure can be increased at an agreed 
rate for every year over five years that the 
parties live together before separating. 

If the agreed support figures reasonably 
relate to the poorer spouse’s earning abil- 
ity, or generously exceed it, a claim of 
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unconscionability may be defeated even if 
the wealthier spouse’s income is much 
greater. If the poorer spouse’s maximum 
earning ability was $12,000 per year, the 
$30,000 per year payable under the agree- 
ment could seem generous, even if the 
richer spouse earned $300,000 per year. 
The same principle applies to inheritance, 
and a gradually increasing entitlement to 
inherit a larger share of the wealthier 
spouse’s estate may defeat a claim of 
unconscionability and insure the wealthier 
spouse against losing the benefits of the 
agreement. 

Do not create surface fairness by treat- 
ing both spouses the same. If one spouse 
is coming into the marriage with $5,000,000 
and the other has $20,000, make sure that 
the poorer spouse takes the $20,000 out 
of the marriage even if the richer spouse 
is sharing the $5,000,000. 

Besides meeting the Del Vecchio and 
Casto tests for being “fair and reason- 
able,” a premarital agreement must: 

(a) Be prepared with adequate time so 
that the parties can consider and reflect 
on it; 

(b) Be made when both parties are 
represented by competent counsel; 

(c) Be accompanied by full financial 
disclosure; 

(d) Be entered into with a full under- 
standing of the issues and the parties’ 
rights; and 

(e) Be executed freely and voluntarily. 


Adequate Time 

Some attorneys have an office policy 
that the agreement must be drafted and 
presented to both sides 16 weeks before 
the wedding. Others say that the agree- 
ment must be signed before the wedding 
invitations go out. Everyone agrees that 
the agreement will be more likely to be 
enforced if there is adequate time to 
consider the issues and to reflect on the 
agreement before the wedding gets too 
close. The reality is that clients think of 
premarital agreements for the first time 
about a week before the wedding. Many 
attorneys will not draft an agreement 
unless the wedding is postponed or unless 
the poorer spouse waives the opportunity 
to postpone and affirmatively states in the 
agreement that no claim of duress for lack 
of time will ever be asserted. 

Belcher v. Belcher, 307 So.2d 918 (Fla. 
3d DCA 1975), concerned a couple who 
met on December 25, 1969, and married 
January 20, 1970. They began negotiating 
a premarital agreement on January 17, 


1970—three days before the wedding. The 
ceremony was delayed until late afternoon 
because the parties were at the lawyer’s 
office negotiating the agreement. The court 
found the agreement to be valid, but may 
have concluded that three days before the 
wedding constituted adequate time in the 
context of a couple who met 25 days 
before the wedding. 


Representation 

Protection of the agreement requires 
that both parties have competent counsel. 
The richer spouse should neither choose 
the other lawyer nor limit the fee. If the 
richer spouse is paying both lawyers, the 
fee should be given to the poorer spouse 
for payment to the lawyer. The lawyer is 
there to demonstrate by implication that 
rights were explained, bargaining was done, 
and coercion was absent. Since scrutiny 
of the transaction will occur (or should 
be planned for), every stage from engaging 
the attorney to signing the agreement 
should be done with care. 

If the poorer spouse doesn’t want coun- 
sel, don’t do the agreement. It is a waste 
of time, energy and paper. If the poorer 
spouse does not know an attorney, make 
at least three suggestions from a/v rated 
attorneys in Martindale-Hubbell or from 
The Florida Bar roster of attorneys who 
are certified in marital and family law. 
Memorialize the suggestions in a letter. 
Make sure that the attorney has the 
opportunity to meet with the client in 
private. Make sure that the attorney’s 
usual fee is paid. If the attorney will write 
a first draft of the agreement, do not 
complain. If changes are requested in your 
draft, whether in form or in substance, 
agree to all you can. Those changes prove 
bargaining power. Also consider that los- 
ing the benefits of the agreement for your 
client because you would not agree to the 
reasonable demands of the poorer spouse’s 
attorney is bad counseling. 

Having an attorney for the weaker 
spouse will not guarantee that the agree- 
ment will be found valid and enforceable, 
especially when the lawyer advised the 
spouse not to sign the agreement. Berger 
v. Berger, 466 So.2d 1149 (Fla. 4th DCA 
1985). The presence of the lawyer and the 
lawyer’s active participation in negotiation 
is very persuasive, however. Belcher v. 
Belcher, 271 So.2d 7 (Fla. 1972), cited 
with approval, Schubot v. Schubot, 523 
So.2d 661 (Fla. 4th DCA 1988). 

The parties should prepare and ex- 
change financial affidavits or statements 
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of net worth. Any documentation which 
is requested should be provided including 
income tax returns; corporate tax returns; 
quarterly statements; net worth statements 
used to obtain loans; real estate apprais- 
als; personal property appraisals; and in- 
surance policies. If valuations are difficult, 
subject to interpretation, or based on 
expert opinions, those problems should 
be disclosed. The financial disclosure should 
be appended to the agreement and in- 
itialed by the parties. 

The Del Vecchio and Casto tests for 
fairness and disclosure have been modified 
by F.S. §732.702(2) (1983). The statute 
should not be relied upon since an agree- 
ment drafted today will not be interpreted 
for years. As previously discussed, it is 
better to do too much to validate the 
agreement, rather than to do the mini- 
mum that is required. The Casto decision 
illustrates the importance courts give to 
full financial disclosure. The client’s goal 
is an enforceable contract, and that goal 
will best be met if the circumstances 
surrounding the agreement demonstrate 
fairness, openness, and full disclosure.4 


Full Understanding 

To some extent, this criterion was dis- 
cussed under the representation heading 
and is somewhat satisfied by having both 
parties represented by counsel. It should 
be noted, however, that one cannot waive 
rights when one doesn’t know they exist. 
The dissent in Hahn v. Hahn, 465 So.2d 
1352, 1355-1357 (Fla. Sth DCA 1985), 
points out that the wife was unaware that 
she owned one-half of the marital home, 
so she was unaware of the limited contri- 
bution to the settlement that the husband 
was making when he gave his half of the 
home to her. 

The agreement should affirmatively state 
that the parties are aware of the rights 
that are being waived. For example, when 
there is a waiver of rights to inherit, the 
agreement should state that the parties 
know of the surviving spouse’s statutory 
share; the right of a surviving spouse to 
elect against the will of a deceased spouse; 
the right of a surviving spouse to act as 
administrator or personal representative 
of the estate for a fee; the right to receive 
a family allowance; and the right to a life 
estate in the homestead property. Recog- 
nizing that the law provides for these 
rights, the parties nevertheless have agreed 
to waive these rights in return for the 
benefits conferred by the agreement. When 
presented with a clearly-worded agree- 


ment in which a spouse who was repre- 
sented by counsel states that particular 
rights were knowingly waived, the trial 
court will have difficulty concluding that 
the poorer spouse did not have a full 
understanding of the agreement. 


Voluntariness 

Voluntariness cannot be found when 
there are threats and coercion.5 A gun 
need not be held at one party’s head for 
the court to find coercion. If adequate 


Georgia. 


time is lacking, that factor alone may 
eliminate voluntariness under egregious 
circumstances. Do not, as a negotiating 
tactic or otherwise, threaten that the mar- 
riage will not take place if the agreement 
is not signed (although most agreements 
state that one consideration for the agree- 
ment is the marriage, which would not 
occur in the absence of the agreement). 
Emphasize the positive benefits which the 
parties will obtain from the agreement. 
Make sure that the transaction as a whole 
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supports your contention that the parties 
were free not to sign the agreement, but 
nevertheless chose to sign. 

Some attorneys suggest videotaping or 
having a court reporter present at the 
signing ceremony. These precautions may 
backfire and demonstrate an atmosphere 
of duress or the failure of formalities 
instead of demonstrating that everything 
was done correctly. Whether the signing 
is memorialized or not, be sure that all 
formalities are strictly observed. Witnesses 
and notaries must be present and should 
be introduced to the parties. The agree- 
ment should be explained or read to the 
parties. Each page should be initialed by 
both parties. Each party should be sworn 
in by the notary and state under oath that 
the agreement is being signed voluntar- 
ily. If testamentary dispositions are made, 
execute the agreement with the same for- 
mality that is required of a will.® 

Premarital agreements should always 
have a severability clause, but severability 
clauses are absolutely required when child 
support, child custody, alimony pendente 
lite, or suit money are addressed. Deci- 
sional law precludes parties from making 
binding agreements on those issues, and 
the agreement should state that, if those 
provisions are not approved by the court, 
the balance of the agreement will never- 
theless be valid and enforceable.’ 

Always delineate those items which are 
modifiable and those which are not. If the 
alimony is periodic, the recipient can mod- 
ify, even though the recipient’s burden to 
modify is greater in cases where there is 
an agreement than in cases where the 
amount of alimony was not set by agree- 
ment.’ Periodic alimony can be made 
nonmodifiable by including a valid waiver 
of modifiability, but the waiver should be 
clear and unequivocal.’ Alternatively, the 
alimony can be designated as lump sum 
alimony, which is vested, fixed, and non- 
modifiable, even if it is paid in install- 
ments.'° When the type and modifiability 
of alimony are not clearly defined, the 
court may construe the agreement against 
your client.!! Be sure to have a CPA’s 
opinion as to deductibility or non- 
deductibility in your file. 

Attacking agreements is simply the flip- 
side of drafting them. Consider attacking 
the inadequacy of the time from the 
agreement to the wedding; or whether the 
attorney representing your client was inde- 
pendently engaged to act in your client’s 
best interests; or the failure to make 
financial disclosure which may include 
proving misrepresentation; or show a lack 
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of voluntariness because of threats, deceit, 
fraud, or duress. Consider trying to show 
that the agreement is unreasonable on its 
face. 

In addition, consider whether the agree- 
ment was abandoned by the conduct of 
the parties. In Gustafson v. Jenson, 515 
So.2d 1298 (Fla. 3d DCA 1987), the court 
found that the husband had torn up the 
premarital agreement intending to cancel 
it in return for the wife’s agreement to 
reconcile. Premarital agreements can be 
abandoned by the parties by mutual con- 
sent without consideration. !2 

Premarital agreements can be success- 
fully overturned where there is a failure 
of consideration. In Berger v. Berger, 466 
So.2d 1149 (Fla. 4th DCA 1985), the 
(post) marital settlement agreement gave 
the wife nothing. She gave up the marital 
home, the truck, the furniture, the cash, 
the coins, and the custody of two small 
children. This total lack of benefit to the 
wife convinced the appellate court that 
threats made by the husband, even though 
they were not very meaningful, had de- 
prived the wife of free will. Had the wife 
gotten some benefit from the agreement 
or negotiated for some valuable property, 
the court would probably not have been 
moved to vacate the agreement because 
courts of equity resolve the issues concern- 
ing the threats. 

In attacking agreements, one could try 
to demonstrate that, although the agree- 
ment set the rate of alimony, the alimony 
should be modifiable and circumstances 
have changed justifying an increase in or 
an extension of alimony. Alternatively, 
show that the failure to compensate your 
client for his or her nonmonetary contri- 
butions to the marriage would unjustly 
enrich the other spouse. Consider showing 
that your client did not know his or her 
rights, so that a knowing waiver of rights 
was not made. Investigate whether the 
agreement is against public policy because 
the formula used to fix support uninten- 
tionally created a penalty or disincentive 
for continuing the marriage. Finally, con- 
sider demonstrating that the agreement is 
ambiguous and that the ambiguity should 
be construed in your client’s favor. 

Premarital agreements are becoming 
more prevalent. Family law practitioners 
must be available to draft premarital agree- 
ments in a careful manner which will 
enhance the likelihood of enforcement. 
Litigation concerning premarital contracts 
will probably increase as the agreements 
proliferate. Usual contract defenses apply 
to premarital contracts and, because courts 


of equity resolve the issues concerning 
premarital agreements, fairness will always 
be scrutinized. Premarital agreements will 
be set aside unless the criteria for volun- 
tariness, adequate representation, and 
financial disclosure are met.0 
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With simplified key strokes named for 
every WordPerfect® command from the 
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REAL PROPERTY, PROBATE & TRUST LAW 


Limited Access Residential 


Communities and Their 
Accessibility to Government Officials 


uring the last three decades, 
millions of American home- 
owners have chosen to live in 

communities operated and main- 
tained by community associations.! By 
1985, an estimated 10 million individuals 
lived in these communities.2_ Thousands 
of these communities provide limited ac- 
cess to the property, usually to homeowners 
and their invitees only.> As the jurispru- 
dence relating to a community association’s 
liability has developed, community asso- 
ciations have become more cognizant of 
the need to improve communication with 
their homeowners regarding limited access 
issues. The purpose of this article is to 
address some of the issues relating to a 
government official’s access to these lim- 
ited access communities. 

No reported case, either in or outside 
of Florida, has yet specifically addressed 
the issue of whether a private residential 
community with limited access must per- 
mit a government official, such as a process 
server, to enter the community. Florida 
law, under analogous circumstances, per- 
mits a third party to be prosecuted for 
obstructing a process server.4 Moreover, 
an axiom of American jurisprudence is 
that those serving process are entitled to 
peaceful entry to any premises, without 
force or violence, in order to serve proc- 
ess.) At least one Florida sheriff’s office, 
that of Broward County, takes the posi- 
tion that a limited access community cannot 
deny entrance to a process server. The 
sheriff has drafted a letter which is pro- 
vided to civil process servers; this letter 
instructs “to whom it may concern”: 

Please take notice that the deputy presenting 
this letter is authorized by law to serve civil 
process and is employed by the sheriff of 
Broward County to do so. 

This deputy does not require your permission 
to make entry to enable him to see the person 


designated to be served. He should not be 
denied access to such person. 


It is a violation of Florida law to obstruct 
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or oppose a legally authorized person from the 
service of civil process or to obstruct or oppose 
him from the lawful execution of his legal duty. 

Anyone that forewarns the person to be 
served or that acts or in any way prevents this 
deputy from serving legal documents will result 
in the filing of a motion for rule to show cause 
why such individual should not be held in 
contempt of court. 

Your cooperation in assisting this deputy in 
the performance of his legal duty is anticipated 
in accordance with this notice. 


Obstructing Justice 

In Florida, to obstruct an officer or 
“legally authorized person in the execu- 
tion of legal process or in the lawful 
execution of any legal duty” is a crime 
under F.S. §843.02. The Broward County 
Sheriff’s Office takes the position that to 
deny entry to a civil process server amounts 
to obstructing a “legally authorized person 
from . . . the lawful execution of his legal 
duty.” In other jurisdictions with similar 
statutes, courts have consistently held that 
third parties have no right to intervene in 
official business.® 

Under 18 U.S.C. §1501, to knowingly 
and willfully obstruct a federal process 
server is also a crime. Furthermore, to 
forcibly impede or interfere with certain 
enumerated federal officials and employ- 
ees in the performance of their official 
duties is proscribed under 18 U.S.C. 
§111(a). 

Outside Florida, the various offenses 
pertaining to the impeding of official con- 
duct encompass several specifically titled 
offenses, such as “obstruction,” “resis- 
tance,” “delay,” “impediment,” and “inter- 
ference.” Although the designations may 
vary from one jurisdiction to another, 
these various offenses commonly operate 
to protect authorized government con- 
duct.” 

The case most similar to the limited 
access scenario is the Ohio appellate case 
of State v. Pembaur, 9 Ohio St. 3d 136, 
459 N.E. 217, cert. denied, 467 U.S. 1219 


(1984). In Pembaur, two sheriffs deputies 
attempted to serve bench warrants upon 
two medical center employees. The depu- 
ties arrived at the medical center during 
business hours and identified themselves 
and their business to the receptionist. The 
receptionist refused to allow the deputies 
to enter the office area to serve the 
warrants. The receptionist notified the 
doctor who operated the medical center. 
The doctor, along with the receptionist, 
closed and barred the door leading from 
the reception area to the inner office.® 

The doctor, along with two other em- 
ployees, was charged with obstructing 
official business, even though none of 
them had been the subjects of the bench 
warrants. The court, upholding the defen- 
dant’s conviction, held that “an occupant 
of business premises cannot obstruct the 
officer in the discharge of his duty.” 

The facts of Pembaur are similar to the 
situation in which a gatekeeper in a lim- 
ited access situation had control over access 
and can try to block entrance by refusing 
to lift a gatearm. Although Pembaur in- 
volved a place of business, other cases 
have involved third parties and access to 
residential premises. 

For instance, in the Oregon case of 
State v. Mattila, 77 Or. App. 219, 712 
P.2d 832, rev. denied, 301 Or. 77, 717 P.2d 
632 (1986), a third party was charged with 
obstructing governmental administration. 
The defendant had refused civil deputy 
sheriffs entry to his parents’ house to serve 
eviction papers. Although the defendant 
had not physically touched any deputy, 
the defendant refused to remove a crutch 
which was blocking the only entrance to 
the house. The Oregon Court of Appeals 
upheld the defendant’s conviction.!° 

The facts of Mattila can be analogized 
to the limited access situation. If a gate- 
keeper refuses to lift a gatearm to permit 
an authorized government official to 
enter, the official may then have a 
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reasonable basis to file charges against the 
gatekeeper. 

Another case involving a third party’s 
obstructing an entrance is the Ohio case 
of State v. Pitts, 31 Ohio Misc. 2d 10, 509 
N.E.2d 1284 (Mun. Ct. 1986). In Pitts, 
police officers were looking for someone 
who had threatened them. Upon their 
arrival, the officers found that visitors in 
the home had blocked the entrance to the 
house. The visitors were arrested and 
charged with obstructing official business. 
Although the officers did not have a 
warrant, the court held that the officers’ 
uniforms gave the defendants reason to 
believe that the officers were on official 
business. !! 

This case further supports the assertion 
that permitting an obstruction which im- 
pedes an authorized government official’s 
entrance may give rise to a charge of 
obstructing justice. Under Mattila and 
Pitts, if an individual has reason to believe 
that an officer is on official business, the 
individual cannot prevent entrance. 

The requisite state of mind for a convic- 
tion under an obstruction of justice statute 
may be unclear.!2 In Mattila and Pitts, the 
defendants had reason to believe that the 
officers were on official business. The fact 
that an officer has some means of identifi- 
cation, such as a uniform, may well be 
deemed to give notice of his business.!3 
However, if an officer has no right to 
enter the premises, either due to lack of 
authority or impingement on some consti- 
tutional right, then an individual cannot 
likely be punished for obstruction of jus- 
tice.!4 

When an individual has reason to be- 
lieve that the government official is on 
official business, the issue arises whether 
the individual can notify the homeowner 
that the official is on the premises. 

The only case which apparently ad- 
dresses this issue is the Minnesota case of 
State v. O’Brien, 87 Minn. 161, 91 N.W. 
297 (1902). In O’Brien, a court officer 
informed a person that a warrant was to 
be served on him. The officer was “charged 
with contempt for wrongfully attempting 
to hinder and prevent the due service of a 
warrant issued for the arrest of a third 
party.”!5 The court affirmed the judgment 
against the officer in finding that alerting 
someone of a warrant to be served was 
interference with the court’s process. How- 
ever, the court further stated that the 
officer “had given information . . . which 
was calculated to interfere with its efficient 

service.”!© Such language suggests that 
forewarning may only give rise to a con- 


tempt charge if the warning party intends 
the information to cause the third party 
to somehow act differently. 

The only other case apparently pertain- 
ing to this issue, albeit tangentially, is the 
Virginia case of Love v. Commonwealth, 
212 Va. 492, 184 S.E. 2d 769 (1971). In 
Love, officers arrived at a home to execute 
an arrest warrant. The officers were met 
by family members who notified the de- 
fendant that the officers were there to 
arrest him. The defendant resisted arrest, 
and he was charged with obstructing jus- 
tice. The court did not specifically mention 
whether the family members’ actions were 
right or wrong. However, the court looked 
at this fact as a circumstance to give the 
defendant reason to believe that the offi- 
cers were on official business.!7 

Under the scant authority that exists 
on this issue, the gatekeeper in a limited 
access community may face liability for 
forewarning homeowners, especially if he 
does so with the intent to aid the home- 
owners in avoiding contact with the 
government official. 

Florida law provides that courts have 
broad discretion in punishing individuals 
for refusing to obey court orders.!® A 
review of Florida cases on the contempt 
power intimates that “no hard and fast 
rules” exist to determine which actions 
will constitute contempt.!9 Federal courts, 
under 18 U.S.C. §§401-402, likewise have 
the power to cite for contempt of court. 

Although no Florida case directly ad- 
dresses the use of the contempt power to 
punish the impeding of process servers, 
the Second District Court of Appeal in 
Dixon v. State, 155 So.2d 632, 635 (Fla. 
2d DCA 1963), has held that “interference 
with these [civil] officers is contempt of 
court” because through these officers the 
“court carries out its own judgment.” 
Other courts have held that the contempt 
power is an appropriate punishment when 
a process server is impeded.” Addition- 
ally, the Broward County Sheriff's Office 
takes the position in its letter that imped- 
ing a process server gives a court cause to 
hold the offending individual in contempt 
of court. 

In the New Jersey case of In re Bur- 
roughs, 125 N.J. Super. 221, 310 A.2d 117 
(1973), a constable attempted to serve a 
subpoena at the defendant’s home. The 
defendant attempted to physically eject 
the constable from the house. The court 
held the defendant guilty of contempt 
because a constable is entitled to enter 
premises peacefully to effectuate service.?! 
However, in at least one case, a court has 
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held that circumstances giving rise to a 
charge of obstructing legal process do not 
also give rise to a charge of contempt.” 
This view, however, is apparently a minor- 
ity position on the issue. Moreover, Florida 
courts have held that determining whether 
an act constitutes contempt is directly 
related to the “tendencies of the act to 
obstruct the administration of justice.” 

As with cases involving obstruction of 
justice, if an individual has reason to 
believe that someone is duly authorized 
to serve process, then that person cannot 
be hindered in the performance of his 
duties.24 However, if the government offi- 
cial is unauthorized to enter the premises 
or to serve process, then an individual 
cannot likely be held in contempt for 
hindering the official. 

The available authority indicates that a 
Florida court may accept the argument 
that a gatekeeper’s refusal to lift a gatearm 
to provide a process server access to a 
community amounts to contumacious con- 
duct. 


Scope of Offense 
Florida law concerning obstruction of 


justice broadly encompasses any individ- 
ual with a statutory “legal duty.”26 In 
addition to sheriffs, deputies, and police 
officers, the scope of the offense includes 
elisors, as well as other government offi- 
cials.2”7 In that Florida courts use the 
contempt power for those matters that 
parallel obstruction of justice offenses, the 
class of individuals which may give rise to 
a contempt charge is arguably the same 
for both offenses. 

Under federal law, in the absence of the 
use of force, the class of individuals en- 
compassed within the crime of obstruction 
of justice apparently is not as broad as the 
state offense. The federal statutes specifi- 
cally refer to: (1) federally-authorized 
process servers; (2) United States commis- 
sioners; (3) federal extradition agents; (4) 
individuals authorized by federal court 
order; (5) FBI agents; and (6) Secret 
Service agents.?8 In the absence of applica- 
ble federal statutes, the extent of an 
individual’s authority depends largely upon 
the statute or common law of the state.29 
For instance, in United States v. Tarlow- 
ski, 305 F.Supp. 112, (E.D.N.Y. 1969), the 
federal district court in New York was 
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faced with the issue of the status of a 
special agent of the IRS. Because no 
federal statute dealt with the status of such 
special agents, the court found that he was 
subject to the same limitations imposed 
by the state. In that Florida’s statutes 
specifically refer to only state and munici- 
pal officers, no requirement apparently 
exists to give any federal official access to 
the premises, except those specifically listed 
in a federal statute. If, however, any other 
federal official obtains a court order re- 
quiring access, then to deny access in that 
case would likely amount to obstruction 
of justice.3° 

If force is used to obstruct a federal 
officer or employee, the scope of the 
statutory offense broadens to encompass 
most federal officials and employees, rather 
than just those protected by a specific 
federal statute.3! However, it still does not 
necessarily include all of them.22 


Expanded Liability 

If the gatekeeper is found guilty of 
either obstruction of justice or contempt 
of court, the question arises whether the 
community association which operates and 
maintains the community can likewise be 
found guilty of these offenses. Generally, 
in Florida, a principal (the community 
association) is not liable for the criminal 
acts of its agent (the gatekeeper).33 How- 
ever, if the community association 
authorizes the particular acts deemed to 
be “criminal,” then the community asso- 
ciation can be held responsible for these 
acts.34 Furthermore, at least one court has 
held that a principal can be held in 
contempt of court if it instructs its em- 
ployee to do acts amounting to contempt.*5 
In such an event, both parties can be held 
in contempt.°6 


Conclusion 

Although Florida law is not crystal 
clear on whether a limited access commu- 
nity can deny entry to a government 
official, the available authority suggests 
that the community should permit entry 
once it has a reasonable basis to believe 
the individual is on official business. To 
do otherwise exposes the gatekeeper and 
the community association to possible 
charges of obstruction of justice and con- 
tempt of court. 0 
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iven the rapidly changing envi- 

ronment in Florida for real 

estate loans, combined with 

the rapidly changing federal 
tax laws, the issue of whether a corporate 
agent will be respected for federal tax 
purposes continues to be a concern. The 
validity of corporate agents for tax pur- 
poses has recently been the subject of 
significant scholarship because of atten- 
tion by the U.S. Supreme Court.! For 
purposes of this article, the term “corpo- 
rate agent” will include, generally, any 
closely-held corporation which is con- 
trolled by an individual or group of 
individuals solely for the purpose of hold- 
ing title to real estate in order to secure 
third-party financing for acquisition or 
development of that real estate. Addi- 
tional terms often associated with use of 
a corporate agent are “dummy corpora- 
tions,”? “straw corporations,”? and 
“nominee corporations.™ 

In the author’s view, the use of a 
corporate agent, if properly structured, 
will be respected for federal tax purposes. 
This article will provide the author’s rec- 
ommendations for structuring a corporate 
agency which will be respected for tax 
purposes. 

In order to fully understand the prob- 
lem, one must begin with a brief historical 
overview. The issue of whether a corpo- 
rate agent who merely holds title to 
property will be deemed an agent of its 
principal was addressed by the Supreme 
Court in 1949 in National Carbide Corp. 
v. Commissioner, 336 U.S. 422 (1949). In 
National Carbide the Supreme Court con- 
sidered the taxpayer’s position that income 
earned by three subsidiary corporations 
should be taxable solely to the parent 
corporation rather than the subsidiaries 
pursuant to a purported agency relation- 
ship between the parent and the 
subsidiaries. In determining whether an 
agency relationship existed for tax pur- 
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poses, the Supreme Court utilized a six- 
factor test. That test required the consid- 
eration of the following factors: 

1. Whether the corporation operates in 
the name of the principal and on its 
behalf; 

2. Whether the agent corporation binds 
the principal by its actions; 

3. Whether the agent corporation trans- 
mits money received for the account of the 
principal to the principal; 

4. Whether receipt of income is attrib- 
utable to the services and assets of the 
principal and not the agent; 

5. Whether the corporation is a true 
agent; that is, whether relations with its 
principal are dependent upon the latter’s 
ownership of the agent; and 

6. Whether its business purposes are the 
carrying on of the normal duties of an 
agent.5 

In National Carbide the Court con- 
cluded that the subsidiaries were not true 


agents of the parent corporation, and thus 
all profits attributable to operations of the 
subsidiaries were taxable to the subsidiar- 
ies rather than to the parent corporation. 

Tax attorneys found it interesting, at 
the time, that the Supreme Court felt the 
need to articulate the then new six-factor 
test when in a prior decision, Moline 
Properties, Inc. v. Commissioner, 319 U.S. 
436 (1943), the Supreme Court had ana- 
lyzed whether a corporate agent would be 
taxed as a separate taxable entity, and 
concluded that it would whenever it en- 
gaged in sufficient “business agtivity.” 
Arguably, a corporate agent which simply 
held title to property or assisted in meet- 
ing the requirements of a lender did not 
“engage in business activities,” and, there- 
fore, should not be treated as a separate 
taxable entity. In Moline Properties, the 
Supreme Court was faced with a corpora- 
tion controlled by a sole shareholder who 
reported income from the corporation on 
the shareholder’s individual income tax 
return, thus effectively disregarding the 
corporation as a taxable entity. There was 
no formal agency agreement between the 
shareholder and the closely-held company. 
The Supreme Court acknowledged that a 
corporation could act as an agent for its 
shareholder, but refused to so hold in 
Moline Properties because of the leasing 
activities, property sales, and other busi- 
ness activities conducted by the corporation. 

When the Supreme Court, therefore, 
had the opportunity to reconsider the 
issue in National Carbide six years later, 
one would have expected the Moffne Prop- 
erties “business activities” standard to be 
applied. In National Carbide, the Court 
was presented with written agency agree- 
ments between the parent and the wholly- 
owned subsidiaries. Moreover, the subsidi- 
aries did not engage in the level of business 
activities which was present in Moline 
Properties. 

It is not clear whether the Court in 
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National Carbide intended to apply the 
six factors only to the case at hand or to 
all cases involving controlled corporate 
agents.® 

Subsequently, courts inconsistently con- 
sidered and applied the National Carbide 
factors. Some courts found that determi- 
nation of corporate agency involved a 
weighing of the six factors,’ while others 
found certain factors, namely the fifth and 
sixth, to be mandatory and absolute.* The 
fifth factor, which states that for a corpo- 
ration to be a true agent “its relations with 
its principal must not be dependent upon 
the fact that it is owned by the principal,” 
provided the basis for most of the confu- 
sion among the courts. Some courts re- 
quired the agency relationship to reflect 
an arm’s-length arrangement between the 
principal and agent.? Factors considered 
in determining the nature of the relation- 
ship included identity of ownership in the 
principal and agent, limitations on the 
corporate purposes and powers, whether 
the agent acts for more than one principal, 
and whether the principal compensates the 
agent with a reasonable fee.!° Controlled 
corporations found it very difficult to 
establish agency under this standard. An- 
other court indicated that the fifth factor 
could be satisfied where “the agent would 
have made the agreement if the principal 
were not its owner, and, conversely [where] 
the principal would have undertaken the 
relationship if the agent were not its 
corporate creature.”!! This standard pro- 
vided taxpayers more hope in establishing 
a valid controlled corporate agent. During 
this time, the Tax Court continued to 
adhere to its view that the National Car- 
bide fifth factor was not mandatory and 
that an agency relationship could be estab- 
lished notwithstanding the use of a con- 
trolled corporate agent.!2 Tax advisors 
waited anxiously for the Supreme Court’s 
decision in Commissioner v. Bollinger, 485 
U.S. 340 (1988), in hopes that a clear 
standard, or a bright line, would be ap- 
plied for federal tax recognition of a 
corporate agent. Unfortunately, Bollinger 
did not provide the standard which had 
been hoped for. In Bollinger, the commis- 
sioner argued that a controlled corpora- 
tion must act at “arm’s-length” with its 
shareholders in order to establish agency.!3 
The Supreme Court, however, rejected 
this argument, indicating that the Na- 
tional Carbide fifth factor was nothing 
more than a generalized statement of 
concern that the separate entity doctrine, 
established in Moline Properties, not be 
subverted.'4 The Court then set forth a 
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three-factor test to determine whether a 
controlled corporation is a true agent. The 
corporation will be treated as an agent: 

© When the fact that the corporation 
is acting as agent for its shareholders with 
respect to a particular asset is set forth in 
a written agreement at the time the asset 
is acquired; 

© When the corporation functions as 
agent and not as principal with respect to 
the asset for all purposes; and 

© When the corporation is held out as 
the agent and not as the principal in all 
dealings with third parties relating to the 
asset. !5 

If the taxpayer can satisfy this three- 
factor test, true agency is established for 
tax purposes and further inquiry into 
interdependence of the principal and agent 
is unnecessary. !6 

Even though the Bollinger three-factor 
test seems to encompass most of the 
factors laid out in National Carbide, sub- 
sequent cases have indicated that the new 
test goes only to determining satisfaction 
of National Carbide’s fifth factor.!7 These 
courts have focused primarily on the three 
factors of Bollinger, and it is unlikely that 
an agency arrangement would satisfy the 
Bollinger test but fail under National 
Carbide. Since Bollinger, taxpayers before 
the Tax Court in cases such as Green- 
berg,'8 O’Neal,'9 and Heaton,” who failed 
to carefully structure their transactions 
were unsuccessful in their attempts to 
make an ex post facto claim that the 
corporation was really an agent of the 
shareholders. In each of these cases the 
Tax Court found that the taxpayers failed 
to meet the Bollinger three-factor test. The 
O’Neal court explicitly, and the others 
implicitly, indicated that it was, therefore, 


unnecessary to consider the other Na- 
tional Carbide factors because the fifth 
factor was clearly not met.?! 

The first factor in Bollinger basically 
requires a written agreement. In none of 
the above-cited cases did the parties re- 
duce the agency relationship to writing. 

Beyond the written agreement, Bollin- 
ger also requires an analysis of the parties’ 
activities. The second factor looks at the 
functions of the corporation to ensure that 
it is acting as an agent and not as a 
principal. In both Heaton and Greenberg, 
the corporations maintained their own 
bank accounts. The corporation in Green 
berg also performed all management serv- 
ices related to the subject property. In 
Heaton the corporation maintained its 
own books relating to the operation of its 
helicopter business. These actions showed 
the corporation to be performing duties 
beyond those of a mere agent. 

Regarding the third factor, which re- 
quires notice of the agency to third parties, 
the Greenberg parties executed all docu- 
ments, mortgages, etc., in the corporate 
name without any indication of the agency 
relationship. Likewise, in both O’Neal and 
Heaton the courts indicated that the cor- 
porations were not held out as agents in 
dealing with third parties. These mistakes 
were fatal under the Bollinger three-factor 
test so, as indicated above, inquiry into 
the other National Carbide factors became 
unnecessary. 

Unlike the previous cases, the partnership/ 
taxpayer in George v. Commissioner”? 
carefully planned its actions to ensure 
agency treatment and conducted itself ac- 
cordingly. George involved the use of a 
corporate agent to secure financing on 
construction of a hotel in Mississippi. The 
taxpayer and the corporation agreed, in 
writing, to the following terms: 

1. [Corporation] would act as [tax- 
payer’s] agent in securing the loan on its 
behalf; 

2. [Taxpayer] would indemnify [corpo- 
ration] against all claims arising under the 
agreement; 

3. [Taxpayer] would fund all disburse- 
ments incident to the loan; 

4. [Taxpayer] would personally guaran- 
tee the loan; 

5. [Corporation] would transact no busi- 
ness whatsoever for its own account as 
long as record title to this property and 
construction project remain in its name.?3 

In addition, the cash from operations 
of the hotel flowed through the partnership/ 
taxpayer’s bank account, not the corpora- 
tion’s. All third-party creditors were also 
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aware of the corporation’s agency status. 
These actions were sufficient to satisfy the 
Bollinger three-factor test and thus the 
fifth factor National Carbide.” Since the 
Tax Court had already held that the 
arrangement in Bollinger satisfied all of 
the National Carbide factors, the Fifth 
Circuit considered only the commissioner’s 
challenge to the fifth factor in examining 
whether the corporate agent should be 
respected for tax purposes.?5 

Based on current case law, it appears 
that one can effectively utilize a corporate 
agent if certain steps are taken. First, the 
taxpayer/ principal and corporate agent 
should enter into a written agreement 
similar to that outlined in George, which 
indicates an intent to form a true agency 
relationship. Second, the taxpayer/ 
principal should operate the business as if 
the corporate agent did not exist. Money 
should flow through the principal’s bank 
account; the principal should perform or 
hire others to perform management serv- 
ices related to the property, and the princi- 
pal should maintain the accounting books 
and records related to the business. Third, 
the taxpayer/ principal should indicate the 
nature of the agency relationship in all 
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documents, mortgages, etc., that are exe- 
cuted in the corporate name. This disclo- 
sure would provide written proof of third- 
party knowledge of the agency relationship. 
If these steps are taken, one can comfort- 
ably operate through a corporate agent 
and report the activities from their venture 
without interposition of the corporate agent 
for federal tax purposes.0 
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WORKERS COMPENSATION LAW 


The Role of Psychiatric Care in 
Workers’ Compensation Cases 


n employee who suffers an 
industrial injury in Florida is 
generally entitled to two- 
thirds of his or her average 
weekly wage as wage or salary replace- 
ment during disability periods.' Many 
claimants are blue collar workers? and live 
marginally even while earningrfull salary. 
Thus, the reduction to two-thirds of gross 
salary after an industrial accident can be 
economically devastating. The resulting 
economic stress, when combined with in- 
juries involving chronic pain, may result 
in a psychiatric injury manifested by de- 
pression or anxiety. 

As a result of the substantial costs 
associated with medical care,> an individ- 
ual responsible for claims handling may 
not be inclined to freely offer psychiatric 
evaluation and treatment, especially given 
the propensity toward litigation in work- 
ers’ compensation cases‘ and the potential 
complications from a defense standpoint 
with offering such care. However, accord- 
ing to many experts in the field of 
psychiatry, untreated psychiatric problems 
related to industrial injuries may prolong 
work-related disability and result in a 
greater overall injury, leading to higher 
costs.5 Therefore, it may be more cost 
beneficial for all parties concerned if an 
injured employee is provided with timely 
psychiatric evaluation and treatment. 


Injury or Accident 

In Florida, an employer/carrier is re- 
sponsible only for providing psychiatric 
evaluation and treatment under certain 
conditions. Even though common law 
remedies may be available for job-related 
stress or fright, workers’ compensation 
benefits are available only if such stresses 
are related to a physical injury.® F.S. 
§440.02(1) (1989) specifies that: “a mental 
or nervous injury due to fright or excite- 
ment only, . . . shall be deemed not to be 
an injury by accident arising out of the 


by Dorothy Clay Sims 


employment.” 

The Oxford English Dictionary defines 
injury as “to hurt, harm, damage... .”” 
However, the Florida courts have ex- 
tended this definition to include a mere 
touching.* Florida case law has developed 
the circumstances under which psychiatric 
benefits may be afforded. 

In Watson v. Melman, Inc., 106 So.2d 
433 (Fla. 3d DCA 1958); the- Third. Dis- 
trict Court of Appeal held that a claimant 
was entitled to psychiatric care after being 
struck by a cardboard spool weighing 
8-1/2 ounces. The lower court found that 
even though the injury was slight, it was 
nonetheless an injury under the Florida 
workers’ compensation law and the result- 
ing psychiatric injury, a traumatic neuro- 
sis, was held to be compensable. The court 
explained that the injury need not be 
disabling to give rise to a compensable 
psychiatric condition. 

This concept was explained in a later 
case, Prahl Bros., Inc. v. Phillips, 429 
So.2d 386 (Fla. Ist DCA 1983). In Prahl 
Bros., the First District Court of Appeal 
explained that a nondisabling physical 
trauma may result in a compensable psy- 
chiatric impairment if the trauma was a 
significant causative factor in the claim- 
ant’s psychiatric condition. In that case, 
the employee’s problems developed after 
a robbery, wherein a handgun was placed 
to the claimant’s head; a ring was removed 
from her finger; and she was forced to lie 
on the floor. These were considered suffi- 
cient circumstances to establish a causal 
connection with the claimant’s injury, said 
the court. As further explained in Prahl 
Bros., it is not the extent of the trauma 
that is determinative of the issue, but 
rather the actual causal relationship be- 
tween the trauma and the psychiatric 
condition. 

In Sheppard v. City of Gainesville, 490 
So.2d 972 (Fla. Ist DCA 1986), the First 
District Court of Appeal considered the 


compensability of a psychiatric injury in 
which a claimant had a pre-existing psy- 
chiatric condition. In that case, the claim- 
ant was a police officer, and in the process 
of rendering aid to an injured bicyclist, the 
injured person became combative and 
lurched toward the claimant in a violent 
manner. The claimant testified that he put 
his hands up to defend himself and catch 
the victim, who grabbed the claimant on 
his upper arm and shoulder. Approxi- 
mately 12 years prior to that incident, the 
police officer was required to kill an 
assailant in order to save the life of a 
fellow officer, and as a result he continued 
to suffer from occasional periods of dis- 
orientation and fear that he would have 
to face a similar situation at some time in 
the future. The claimant’s psychiatrist tes- 
tified that the pre-existing psychiatric con- 
dition was exacerbated when the bicyclist 
became combative and that this incident 
caused the need for psychiatric care. The 
court found that the actual touching by 
the bicyclist was sufficient to award the 
claimed psychiatric benefits even if the 
evidence was conflicting as to whether the 
touching actually caused an injury. 

Perhaps the most liberal construction 
of a compensable psychiatric condition 
was a case decided by the Florida Su- 
preme Court. In Lyng v. Rao, 72 So.2d 
53 (Fla. 1954), the Florida Supreme Court 
found that a claimant was entitled to 
workers’ compensation benefits when there 
were no witnesses to her injury and she in 
fact did not recall being injured. 

In Lyng, the claimant was seated in a 
room with two exposed metal pipes and 
an electrical outlet in the center of the 
floor. Water had accumulated on the floor 
and the claimant’s feet were wet. As she 
was working, lightning hit the building. 
She did not recall whether she was struck 
with lightning, but she stated, “I don’t 
even remember leaving the room and 
getting out of the lobby where I think I 
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was found.” There were no witnesses as 
to whether the claimant was struck by 
lightning, and there appeared to be no 
physical marks of any kind as a result of 
this incident. However, the court found 
that the claimant sustained a “trauma,” 
which is not limited to an “outwardly 
visible bodily injury.” 

It appears the court simply presumed 
that because lightning struck the building 
and the claimant had her feet in water 
that she was injured by the lightning.° 


Direct and Immediate 

In addition to an injury or trauma, the 
claimant must also show that the need for 
psychiatric care immediately and directly 
followed an injury. 

In Greater Miami Academy v. Blum, 

466 So.2d 1263 (Fla. Ist DCA 1985), the 
First District Court of Appeal reversed a 
lower court’s award of benefits, finding 
that the claimant was not entitled to 
psychiatric care when there was a nine- 
month delay between the injury and the 
claimant’s need for psychiatric care. In 
that case, the claimant sustained a back 
injury, after which her adult daughter was 
killed in an automobile accident, and the 
claimant remarried and relocated from her 
long-time residence to her new husband’s 
home in another part of the state. The 
court found that under these circum- 
stances, the claimant’s psychiatric condi- 
tion, a post-traumatic mental disorder, 
was not a direct and immediate result of 
the industrial injury. In reversing the lower 
court’s ruling, the court stated: 
We do not hold that a nine-month interval 
between the date of the accident and the 
manifestation of the mental disorder precludes 
compensability as a matter of law. Rather, we 
conclude that on these peculiar facts the Dep- 
uty Commissioner abused his discretion in 
finding the condition compensable. !° 

Indeed, it appears that there is no 
longer a requirement that the psychiatric 
difficulties be immediate, so long as the 
condition is related directly to the original 
accident. In McCandles v. Parrish, 449 
So.2d 830 (Fla. Ist DCA 1984), the court 
found that the claimant was entitled to 
medical care even though there was ap- 
proximately a three-year delay between 
the accident and the claimant’s manifesta- 
tion of symptoms. However, in McCan- 
dles, the claimant sustained a serious injury 
from which a clear and undisputed causal 
relationship was established. From the 
date of the accident, the claimant contin- 
ued to be in chronic pain and became 
depressed almost three years after the 
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accident, when he found that nothing 
more could be done for him by his 
physicians. 

One year after McCandles, the First 
District Court of Appeal ruled similarly 
in Fuchs Baking Co., v. Estate of Szlosek, 
466 So.2d 415 (Fla. Ist DCA 1985). In 
Fuchs Baking Co., the claimant was in- 
jured in April 1979, after which his condi- 
tion worsened to a point at which his 
primary treating orthopedic surgeon rec- 
ommended psychiatric treatment. How- 
ever, the request for psychiatric treatment 
did not occur until March 1983, at which 
time the employer/carrier apparently re- 
fused to authorize psychiatric care. The 
claimant continued treatment with an un- 
authorized psychiatrist. The claimant was 
eventually hospitalized and committed sui- 
cide approximately eight months later. 

The court in Fuchs held the suicide was 
compensable and explained that the claim- 
ant’s post-traumatic stress disorder, which 
later developed into a psychotic depres- 
sion, was a natural consequence of the 
pain resulting from the original accident, 
even though a substantial period of time 
had passed between the initial accident 
and the resulting psychiatric condition. 
The requirement that the need for psychi- 
atric care be direct now appears to be 
more stringently adhered to by the district 
court, as opposed to the requirement for 
an immediate or temporal relationship. 

Nonetheless, even when a direct and 
immediate relationship between the indus- 
trial accident and resulting psychiatric 
condition can be established, medical testi- 
mony must be provided in order to sup- 
port such a relationship. Indeed, in Amoco 
Container Co. v. Aviles, 453 So.2d 894 
(Fla. Ist DCA 1984), the claimant was 
injured when a machine exploded and 
caught fire approximately 50 feet away 
from her. As she attempted to flee the 
scene, she struck her head, bruised her 
arm, and injured her wrist. The employee 
did not receive any medical treatment for 
those injuries, but she was examined by a 
psychiatrist the day after the incident, and 
at that time was found to be very anxious 
and disoriented. Unfortunately, the claim- 
ant never mentioned to the psychiatrist 
that she had sustained any type of physical 
trauma. Thus, the most that her psychia- 
trist would provide in the way of expert 
testimony was that the psychiatric condi- 
tion was related to “the incident” without 
identifying a physical trauma as a basis for 
the psychiatric condition. Another psy- 
chiatrist testified that the condition was 
caused solely by the fear associated with 


the explosion. No testimony linked the 
fall and consequent physical injury to the 
psychiatric condition; therefore, the need 
for psychiatric care did not directly follow 
from the fall and was denied. 

A similar conclusion was reached in 
Superior Millwork v. Gabel, 89 So.2d 794 
(Fla. 1956), wherein the Florida Supreme 
Court reversed the lower court’s approval 
of a causal relationship between an indus- 
trial accident and resulting neurosis. In 
Gabel, the claimant was injured when a 
stack of lumber fell on his ankle. The 
claimant subsequently developed throm- 
bophlebitis in his leg for which he was 
hospitalized and thereafter developed a 
pulmonary embolus. The claimant had 
suffered from varicose veins in both legs 
for some years prior to the industrial 
accident. He was successfully treated after 
the accident and thereafter found to be 
depressed as a result of his fear that if he 
began working as a mill worker again he 
would develop thrombophlebitis and a 
pulmonary embolus in his other leg. 

As in Aviles, the medical evidence did 
not establish a direct relationship between 
the industrial accident and the resulting 
anxiety neurosis. The Florida Supreme 
Court recited in detail the chain of events 
leading up to the pulmonary embolus, 
explaining there was an insufficient medi- 
cal predicate to establish a causal 
relationship, and that there was a nonex- 
istent temporal relationship between the 
industrial injury and resulting physical 
and mental conditions. 

The case law, developing circumstances 
under which psychiatric evaluation and/or 
treatment will be provided, places primary 
emphasis upon whether the psychiatric 
condition is a direct result of the industrial 
accident. While the psychiatric condition 
need not be an immediate result of the 
industrial accident, medical testimony will 
probably need to be stronger in terms of 
establishing such a causal relationship un- 
der circumstances when the temporal 
relationship is more attenuated. 


Conclusion 

While timely psychiatric care may lessen 
the overall worker’s disability level, the 
employer/carrier may not be required to 
provide such care under circumstances 
indicating the condition is related to fright 
or excitement only, and/or where the 
condition is not a direct and immediate 
consequence of the industrial injury. Most 
employer/carriers would look favorably 
upon medical care that would reduce 
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long-term disability. However, at the same 
time, given the aforementioned rising costs 
related to medical care there will continue 
to be instances in which psychiatric bene- 
fits are denied even when psychiatric care 
could be beneficial. 

Practitioners should be aware that if a 
claimant sustains an accident with a re- 
sulting injury, no matter how slight, the 
need for psychiatric care may be causally 
related to such an injury if related by 
medical testimony to the initial accident. 
Workers’ compensation practitioners, both 
claimant and defense, are urged to go into 
great detail about the claimant’s personal 
life from the date of the accident to the 
manifestation of psychiatric symptoms. If 
substantially stressful incidents, such as 
the death of a loved one, serious illness, 
or divorce, predate the need for psychiat- 
ric care, a judge may properly determine 
that although an injury preceded the psy- 
chiatric care need, the stressful events, and 
not the injury, caused the need for the 
psychiatric care. A finding of no causal 
relationship under these circumstances will 
likely be upheld on review. 

A determination by the employer/ 
carrier as to when psychiatric benefits 
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should be provided then becomes a ques- 
tion of psychiatric factors that predate the 
accident, along with questions concerning 
the severity of the injury. It would appear 
that the more severe the injury, and the 
fewer predating psychiatric factors, the 
more likely there will be a determination 
of a causal relationship between the indus- 
trial accident and resulting psychiatric 
injury. When circumstances would indi- 
cate this to be a close call, it might be a 
better policy on the part of the employer/ 
carrier to provide psychiatric benefits in 
order to limit long-term disability.0 
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n the face of proliferating civil RICO! 

litigation, courts have attempted to 

construct various substantive and pro- 

cedural barriers to curb a perceived 
abuse of the RICO act. This article identi- 
fies and discusses several of these more 
recent judicial efforts, which include re- 
stricting the types of conduct and persons 
against whom RICO may be utilized, and 
requiring plaintiffs, through RICO case 
statements, to fully disclose their cases at 
the outset of litigation.? 


Substantive Barriers 
© Pattern and Continuity Requirement 

The U.S. Supreme Court’s recent deci- 
sion in H.J. Inc. v. Northwestern Bell 
Telephone Co., 109 S.Ct. 2893, 57 U.S.L.W. 
4951 (1989), marks the Court’s most sig- 
nificant effort to date to restrain the 
widespread application of the RICO act. 
While much heralded by the media as 
refusing to limit the scope of RICO,3 H.J. 
does in fact place very significant restric- 
tions on the act’s continued use. 

The Court restricts RICO by narrowly 
defining the concept of “continuity,” one 
of two components comprising a RICO 
“pattern” (“relatedness” being the other 
component). The Court determined that 
“continuity” is both a closed and open- 
ended concept.‘ As a closed concept, con- 
tinuity can be established in a closed 
period through evidence of repeated con- 
duct. Alternatively, continuity may be an 
open-ended concept where past conduct 
reveals a threat of repetition.‘ 

In a closed period, continuity may be 
established by showing the existence of 
predicate acts over a substantial period of 
time or the threat of continuing predicate 
acts.© On the other hand, predicate acts 
occurring over a few weeks or months and 
threatening no future racketeering activity 
would not establish continuity.”? The Court 
provided the following illustration of a 
situation involving a threat of long-term 
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racketeering activity over a closed period: 
A hoodlum sells “insurance” to storekeep- 
ers to cover them against window breakage, 
stating that he will return at regular inter- 
vals to collect the “premium” to continue 
their “coverage.” In such a situation, the 
continuity requirement is met.® The Court 
stated that even though the predicates 
may be small in number and may occur 
closely in time, they specifically include a 
threat of repetition extending into the 
future.? Continuity is also established by 
a showing that the predicate acts are part 
of a legitimate or illegitimate entity’s regu- 
lar way of doing business.!° 

H.J. thus offers a flexible approach to 
determining the existence of a RICO pat- 
tern. Prior lower court decisions focused 
upon whether the predicate acts were part 
of a single or multiple scheme, with only 
the latter being sufficient to establish a 


pattern. H.J. casts aside this rigid single/ 
multiple scheme dichotomy that had pre- 
viously resulted in a wide circuit split.!! 

The RICO Person|/ Defendant 

In a decision equally significant but less 
publicized than H:J., the Fifth Circuit has 
severely limited the types of persons against 
whom RICO may be utilized. Ordinarily 
any person who violates the provisions of 
RICO is subject to liability. In Delta 
Truck & Tractor v. J.I. Case Co., 855 F. 
2d 244 (Sth Cir. 1988), however, the Fifth 
Circuit held that no RICO liability exists 
unless the RICO “person” (the defendant) 
poses a continuous threat of engaging in 
racketeering activity beyond the predicate 
acts alleged. \t is, therefore, not enough 
in establishing RICO liability that a per- 
son engages in numerous related predicate 
acts of wire and mail fraud as part of a 
single commercial transaction. 

Unlike H.J., which applies the concept 
of continuity only to a pattern of conduct, 
Delta Truck applies continuity principles 
to the RICO person. The Delta Truck 
interpretation of continuity is thus even 
more restrictive than that of H.J., as it 
appears to adopt the rigid multiple scheme 
requirement rejected in H.J. For example, 
a case involving a single scheme where 
there is no threat of continuing predicate 
acts beyond those alleged would fail under 
Delta Truck even though the single scheme 
may have occurred over a substantial 
period of time, thereby satisfying the H.J. 
continuity requirement. The Delta Truck 
result would, therefore, be incongruous 
with H.J. 

Delta Truck borrowed the concept of 
continuity and relationship inherent in a 
RICO pattern and applied it to a RICO 
person. In the face of H.J., Delta Truck 
would appear to be of limited significance 
inasmuch as the concept of “continuity” 
should take on the same meaning regard- 
less of whether it involves a pattern or 
person. However, at least one court has 
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held that Delta Truck survives H.J.'2 If 
adopted by other circuits, this decision 
could sound the death knell for the major- 
ity of RICO cases. 

As a practical matter, Delta Truck 
places a virtually insurmountable barrier 
upon private litigants. It is difficult to 
perceive how a private plaintiff could 
show that an ordinary commercial defen- 
dant poses a threat of engaging in acts of 
racketeering apart from those that relate 
to that particular plaintiff. It is highly 
unlikely that discovery would uncover 
competent evidence to satisfy this require- 
ment. Further, such a requirement would 
expand the scope of discovery to virtually 
unlimited bounds, resulting in a true “fish- 
ing” expedition with little chance of success. 

Delta Truck warrants additional criti- 
cism in that it is based upon the 
unsupported premise that RICO was not 
“intended to extend to fraudulent com- 
mercial transactions affecting interstate 
commerce.” Jd. at 241. The clear import 
of this premise, when read together with 
the Delta Truck requirement that the 
RICO person pose a threat of continuing 
racketeering activity beyond the predicate 
acts alleged, is to limit the application of 
RICO to career criminals, mobsters, and 
the like. As the Supreme Court has ex- 
plained, this is not the intended result of 
the RICO act: 

Instead of being used against mobsters and 
organized criminals, [RICO] has become a tool 
for everyday fraud cases brought against re- 
spected and legitimate [persons].... The fact 
that [RICO] is used against respected busi- 
nesses allegedly engaged in a pattern of 
specifically identified criminal conduct is hardly 
a sufficient reason for assuming that the provi- 
sion is being misconstrued.... The fact that 
RICO has been applied in situations not ex- 
pressly anticipated by Congress does not 
demonstrate ambiguity. It demonstrates 
breadth. ... It is true that private civil actions 
under the statute are being brought almost 
solely against such defendants, rather than 
against the archetypal intimidating mobster. 
Sedima. S.P.R.L. v. Imrex. Co., Inc., 473 
U.S. 479 (1985).!3 

Delta Truck is also faulty in that it 
misplaces reliance upon two New York 
decisions, Mastercraft Industries, Inc. v. 
Breining, 664 F.Supp. 859 (S.D. N.Y. 
1987), and Proctor & Gamble Co., v. Big 
Apple Industries Buildings, Inc., 655 
F.Supp. 1179 (S.D. N.Y. 1987), which 
extended the concept of continuity be- 
yond a RICO pattern to a RICO 
“enterprise.” Delta Truck relies upon these 
cases to extend the pattern concepts to a 
RICO person: 

The critical features of a pattern of racketeering 
activity are continuity and relationship. This 


continuity and relationship cannot exist in the 
pattern of racketeering activity alone. Continu- 
ity and relationship are reciprocal values that 
must function with at least one of the other 
essential elements of a RICO claim. 


855 F.2d at 243. 

However, the Second Circuit, en banc, 
rejected the notion that continuity and 
relationship apply to a RICO “enterprise.” 
In Beauford v. Helmsley, 865 F.2d 1386 
(2d Cir. 1989) (en banc), and U.S. v. 
Indelicato, 865 F.2d 1370 (2d Cir. 1989) 
(en banc), the Second Circuit stated that 
Congress intended that continuity and 
relatedness apply only to a pattern of 
racketeering activity and not to an enter- 
prise. Hence, the reliance of Delta Truck 
upon earlier district court opinions within 
the Second Circuit is not only misplaced, 
but greatly undermines its rationale. With- 
out a legal basis for extending the concept 
of continuity and relationship to an enter- 
prise, any similar attempt to impose the 
same requirement upon the RICO person 
must fail. 

While subject to considerable criticism, 
Delta Truck nonetheless poses a consider- 
able threat to the continued application 
of RICO in the commercial fraud context. 


A Procedural Barrier — 
The RICO Case Statement 

A number of federal district courts, 
including several federal judges in Florida, 
have recently put RICO plaintiffs to task 
by entering orders directing that detailed 
RICO “case statements” be filed. Such 
orders usually require the plaintiffs to 
answer within a specified period of time a 
series of bench interrogatories designed to 
flesh-out the facts underlying their RICO 
claims. Often these orders also compel the 
plaintiffs to produce documents and list 
witnesses in support of their claims. 

A sample order requiring such a RICO 
case statement is contained in the appen- 
dix to this article. The order, designated a 
“RICO Standing Order,” was entered en 
banc by the federal district court in the 
Eastern District of Louisiana. Similar or- 
ders have been entered by federal district 
courts in Pennsylvania, Ohio, Wisconsin, 
and the Southern and Middle Districts of 
Florida.'4 The order places a substantial 
burden on RICO plaintiffs to either come 
forward at the outset of their cases with 
all facts and evidence in support of their 
RICO claims, or risk dismissal of the 
claims and the possible imposition of Rule 
11 sanctions. 

Not surprisingly, such orders have been 
attacked on appeal as going beyond the 


scope and requirements of the applicable 
Federal Rules of Civil Procedure. In Elliot 
v. Foufas, CCH RICO Business Dispute 
Guide 47158 (Sth Cir. March 15, 1989) 
(available on LEXIS, Genfed library, Dist 
file), and Old Time Enterprise v. Int'l 
Coffee Corp., CCH RICO Business Dis- 
putes Guide 97126 (Sth Cir., Jan. 13, 1989) 
(available on LEXIS, Genfed library, Dist. 
file), the U.S. Court of Appeals for the 
Fifth Circuit considered the propriety of 
two separate RICO “standing orders” en- 
tered by the Eastern District of 
Louisiana. The challenge in each case 
rested on two grounds: (1) that the stand- 
ing order conflicted with the requirement 
of Rule 8(a) that the plaintiff provide a 
concise, plain statement of its claims; and 
(2) that the standing order was not a 
properly promulgated local rule under 
Rule 83.!5 In each case the court rejected 
the challenge. 

The Fifth Circuit reasoned that because 
the standing orders were issued in re- 
sponse to Rule 12(e) motions for more 
definite statement, the orders were subject 
to review under the abuse of discretion 
standard.!© The court then concluded that 
the standing orders were proper in that 
they comported with the requirements of 
Rule 9(b) that fraud be alleged with par- 
ticularity, and were consistent with the 
requirements of Rule 8 that the complaint 
contain a plain statement of the claim and 
that the statement be simple, concise, and 
direct.!7 The court held that because the 
plaintiffs’ RICO claims were premised 
upon allegations of fraud, the district 
courts properly exercised their discretion 
in ordering the plaintiffs to provide more 
particularized claims in the form of RICO 
case statements.!8 

While Elliot and Old Time Enterprises 
apparently endorse use of the case state- 
ment procedure, several issues remain un- 
decided. First, certain case statement orders 
(such as the one in the appendix) apply 
to all pending and future RICO com- 
plaints, not simply to claims raised in the 
cases in which the orders were entered. 
Such orders may, therefore, be considered 
improperly promulgated local rules in vio- 
lation of Rule 83. Second, many RICO 
case statement orders request the plaintiffs 
to produce documents and list witnesses 
in support of their claims. Such a require- 
ment seems to go beyond the bounds of 
the particularity requirement of Rule 9(a) 
and the short, plain statement requirement 
of Rule 8(a). Third, while the case state- 
ment procedure may prevent abuse of the 
RICO act, the widespread adoption of the 
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procedure may produce a chilling effect 
on plaintiffs with legitimate RICO claims. 

The RICO case statement order has 
apparently gained favor with some judges 
as a tool to prevent abuse of the RICO 
act by overzealous plaintiffs and their 
attorneys. Savvy defense counsel will util- 
ize this procedure in motion practice to 
gain the early upper hand. While the propri- 
ety of the “case statement” order is debat- 
able, the method will likely gain wider 


acceptance as federal judges become famil- 
iar with its anti-RICO effects. 


Conclusion 

Litigators must acquaint themselves with 
the new substantive and procedural devel- 
opments in RICO litigation. Defense coun- 
sel should take advantage of these tools 
at the earliest opportunity. Plaintiffs coun- 
sel, on the other hand, must be mindful 
of these developments in drafting plead- 
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ings and in anticipating being compelled 
to provide RICO case statements at the 
outset of litigation.0 


Appendix 
RICO Standing Order 


This case contains a civil RICO claim, filed 
in this court pursuant to 18 U.S.C. §§1961- 
1968. This order has been designed to establish 
a uniform and efficient procedure for deciding 
RICO cases. 

The plaintiff(s) shall file within 20 days of the 
entry of this order a RICO case statement. The 
statement shall include the facts plaintiffs rely 
upon to initiate this RICO complaint as a result 
of the “reasonable inquiry” required by Federal 
Rule of Civil Procedure 11. In particular, the 
statement shall be in a form which uses the 
numbers and letters set forth below, unless filed 
as part of an amended and restated complaint 
(in which latter case, the allegations of the 
amended and restated complaint shall reason- 
ably follow the organization set out below) and 
shall state in detail and with specificity the 
following information: 

1. State whether the alleged unlawful con- 
duct is in violation of U.S.C. §§1962(a), (b), 
(c), and/or (d). If you allege violations of more 
than one §1962 subsection, treat each as a 
separate RICO claim. 

2. List each defendant and state the alleged 
misconduct and basis of liability of each defen- 
dant. 

3. List the alleged wrongdoers, other than the 
defendants listed above, and state the alleged 
misconduct of each wrongdoer. 

4. List the alleged victims and state how each 
victim allegedly was injured. 

5. Describe in detail the pattern of racketeer- 
ing activity of collection of an unlawful debt 
alleged for each RICO claim. A description of 
the pattern of racketeering activity shall include 
the following information: 

(a) List the alleged predicate acts and the 
specific statutes allegedly violated; 

(b) Provide the dates of the predicate acts, 
the participants in the predicate acts and a 
description of the facts surrounding each predi- 


act, 

(c) If the RICO claim is based upon the 
predicate offenses of wire fraud, mail fraud, 
fraud in the sale of securities, or fraud in 
connection with a case under U.S.C. Title 11, 
the “circumstances constituting fraud or mis- 
take shall be stated with particularity,” Fed. R. 
Civ. P. 9(b). Identify the time, place and 
contents of the alleged misrepresentations or 
omissions, and the identity of persons to whom 
and by whom the alleged misrepresentations 
or omissions were made; 

(d) Describe whether the alleged predicate 
acts relate to the enterprise as part of a 
common plan. If so, describe in detail. 

6. Describe in detail the alleged enterprise for 
each RICO claim. A description of the enter- 
prise shall include the following information: 

(a) State the names of the individuals, 
partnerships, corporations, associations, or other 
entities allegedly constituting the enterprise; 

(b) Describe the structure, purpose, roles, 
function, and course of conduct of the enter- 


rise, 
(c) State whether any defendants are em- 
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ployees, officers, or directors of the alleged 
enterprise; 

(d) State whether any defendants are asso- 
ciated with the alleged enterprise, and if so, 
how; 

(e) State whether you allege that the defen- 
dants are individuals or entities separate from 
the alleged enterprise, or that the defendants 
are the enterprise itself, or members of the 
enterprise; 

(f) If you allege any defendants to be the 
enterprise itself, or members of the enterprise, 
explain whether such defendants are perpetra- 
tors, passive instruments, or victims of the 
alleged racketeering activity. 

7. State whether you allege and describe in 
detail how the pattern of racketeering activity 
and the enterprise are separate or have merged 
into one entity. 

8. Describe the alleged relationship between 
the activities of the enterprise and the pattern 
of racketeering activity. Discuss how the rack- 
eteering activity differs from the usual and daily 
activities of the enterprise, if at all. 

9. Describe what benefits, if any, the alleged 
enterprise receives from the alleged pattern of 
racketeering activity. 

10. Describe the effect of the activities of the 
enterprise on interstate or foreign commerce. 

11. If the complaint alleges a violation of 18 
U.S.C. §1962(a), provide the following infor- 
mation: 

(a) State who received the income derived 
from the pattern of racketeering activity through 
the collection of an unlawful debt; and 

(b) Describe the use or investment of such 
income. 

12. If the complaint alleged a violation of 18 
U.S.C. §1962(b), provide the following infor- 
mation: 

(a) Describe in detail the acquisition or 
maintenance of any interest in or control of the 
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alleged enterprise; and, 

(b) State whether the same entity is both 
the liable “person” and the “enterprise” under 
§1962(b). 

13. If the complaint alleges a violation of 18 
U.S.C. §1962(c), provide the following infor- 
mation: 

(a) State who is employed by or associated 
with the enterprise; 

(b) State whether the same entity is both 
the liable “person” and the “enterprise” under 
§1962(c). 

14. If the complaint alleges a violation of 18 
U.S.C. §1962(d), describe in detail the alleged 
conspiracy. 

15. Describe the alleged injury to business or 
property. 

16. Describe the relationship between the 
alleged injury and violation of the RICO stat- 
ute. 

17. List the damages sustained by reason of 
the violation of §1962, indicating the amount 
for which each defendant allegedly is liable. 

18. List all other federal causes of action, if 
any, and provide the relevant statute numbers. 

19. List all pendant state claims, if any. 

20. Provide any additional information you 
feel would be helpful to the court in processing 
your RICO claim. 

This order was adopted by the court en banc 
at its meeting of June 3, 1987. The court has 
further directed that it be entered in each RICO 
case at the time of filing. 

ORDERED, this 19th day of June 1987, at 
New Orleans, Louisiana. 


' Racketeer Influenced and Corrupt Organi- 
zations Act (RICO), 18 U.S.C. §§1961-1968. 

2 Bills attempting to limit RICO’s applica- 
tion in civil disputes have been introduced in 
both the U.S. House of Representatives and the 
Senate. Whether any of these bills, if passed, 
will prove effective, remains to be seen. 

3The media has focused on the Court’s 
refusal in H.J. to limit the application of RICO 
to organized crime or organized crime-type 
perpetrators, a position strongly urged by vari- 
ous amici. Id. at 4954. 

4 Id. 

5 Id. 

6 Id. 

8 Td. 

9 Id. 

10 Jd. 

1! See Justice Scalia’s dissent. Jd. at 4956. It 
should also be noted that earlier lower court 
decisions rejected attacks upon RICO’s consti- 
tutionality on vagueness grounds. The Supreme 
Court has not ruied on the issue. Justice 
Scalia’s concurring opinion states that the issue 
remains wide open and appears to invite a 
constitutional challenge. Id. at 4957-58. 

12 Myers v. First City Bank, No. 86-3393, 
slip op. at 10 (E.D. La. July 21, 1989). 

'3 Indeed, the Fifth Circuit itself acknowl- 
edged that RICO was intended to be utilized 
in commercial tort litigation: “An allegation of 
fraud in a contract action can transform an 
ordinary state law claim into a federal racket- 
eering charge. It may be unfortunate for federal 
courts to be burdened by this kind of case but 
it is not for this Court to question policies 
decided by Congress and upheld by the Su- 
preme Court [in Sedima].” 
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R.A.G.S. Couture, Inc. v. Hyatt, 774 F.2d 
1350 (Sth Cir. 1985). See also Cowan v. Corley, 
814 F.2d 223 (Sth Cir. 1987); Smokey Green- 
haw Cotton Co. v. Merrill Lynch Pierce Fenner 
& Smith, Inc., 785 F.2d 1274 (Sth Cir. 1986). 

'4 See Loves Park Federal Savings Bank v. 
Great Southwest Surplus Lines Insurance Co., 
No. 86-0247-CIV-SCOTT, slip op. (S.D. Fla., 
Nov. 13, 1987); Pioneer Western Nominee 
Corp. v. W. Scane Bowler, No. 88-1302-Civ-T- 
15B, slip op. (M.D. Fla., April 21, 1989); Kurz 
v. Mairone, No. 86-5587, slip op. (E.D. Pa., 
Dec. 19, 1987) (available on LEXIS, Genfed 
library, Dist. File); Lyman Steel Company v. 
Shearson Lehman Brothers, Inc., No. C 86-355, 
slip op. (N.D. Ohio, Feb. 13, 1986) (available 
on LEXIS, Genfed library, Dist. file); Petersen 
v. Blunt, Ellis & Loewi, Inc., No. 86-C-345, slip 
op. (E.D. Wisc. June 30, 1986) (available on 
LEXIS, Genfed library, Dist file). 

'S Elliott, CCH RICO Business Disputes 
Guide, 97158, at pp. 8995-96; Old Time Enter- 
prises, CCH Business Disputes Guide, $7126, 
at p. 8856. 
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CRIMINAL LAW 


Florida’s Worthless Check Law: 
Time for a Change? 


onsider the following three fac- 

tual scenarios. In scene A a 

man walks into a department 

store, surreptitiously removes 
a $200 item from the shelf and is appre- 
hended just outside the building. Our thief 
is charged with petit theft, a second degree 
misdemeanor.! In scene B the man takes 
the item to the checkout counter where 
he signs an agreement to pay $200 in full 
within 90 days. He sent the store a $200 
worthless check one month later. As in 
scene A, he’s charged with a second degree 
misdemeanor.” 

In scene C, however, our “hero” boldly 
and without hesitation strides up to the 
counter with the item and gives the sales- 
person a $200 check that later bounces. 
This time a warrant is issued; he is ar- 
rested and is ultimately charged with a 
third degree felony.3 

An even more curious and more misun- 
derstood quirk in the law involves a 
scenario concerned with payment, or non- 
payment, for previously completed 
labor. In one scene, a carpenter works 
one week for a contractor, contributing 
valuable services to a building under con- 
struction. At the end of the week, the 
contractor gives him a check for $1,000 
as payment for the past week’s work. The 
check is returned by the bank marked 
“insufficient funds.” Assuming that all the 
other elements of the cause of action have 
been satisfied, the contractor, like the 
layaway purchaser, can only be charged 
with a second degree misdemeanor. 

Now assume that when payday arrives 
the contractor does not pay the carpenter. 
Two possible solutions exist. In most 
situations the carpenter’s only recourse is 
to file a civil suit. However, if he can prove 
that the contractor never intended to pay 
him, it is possible to charge the contractor 
with grand theft, a third degree felony.* 

These interesting sets of circumstances 
exist due to some discrepancies between 


The legislature 
should reconsider 
the disparate 
figures between the 
worthless check 
and theft statutes 
and the need to 
prove simultaneous 
exchange in a 
felony situation 


by Mark F. Lewis 


the worthless check laws and the theft 
statute, based partially on the possible 
failure of the former statute to keep pace 
with changes that have been made to the 
latter. This article suggests that it may be 
time both to revisit the bad check law and 
for prosecutors to consider filing multiple 
charges in situations similar to those cov- 
ered in some of the examples. 

For most purposes, Florida’s worthless 
check statute, F.S.§832.05, can be broken 
down into two basic subsections. If a 
person issues a worthless check and ob- 
tains “services, goods, wares, or other 
things of value” by means of the check, 
then a check in an amount of $150 or 
more qualifies for treatment as a third 
degree felony. If the check is for a lesser 
amount and the person receives something 
in exchange, he can be charged with a first 
degree misdemeanor. However, if the check 
writer does not receive anything of value 
in exchange, then, regardless of the amount, 
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the most that he can be charged with 
under this statute is a second degree 
misdemeanor. F.S.§§832.05(2) and (4).5 

The leading case that explains this di- 
chotomy is Helms v. State, 128 So.2d 756 
(Fla. Ist DCA 1961). Helms was the 
contractor who gave bad checks to a 
carpenter and a painter for work they 
performed during the previous week. In 
reducing Helms’ conviction to a misde- 
meanor, the First District Court succinctly 
set out the parameters for a felony worth- 
less check conviction: 

The proof must show that the worthless check 
was uttered and issued by defendant to the 
payee before or simultaneously with the per- 
formance of the service or delivery to defendant 
of the goods, wares or other thing of value, the 
check being the inducement for the payee to 
perform the services or deliver possession of the 
goods involved in the transactions. 

Id. at 758. [Emphasis added.] 

Other district courts have followed this 
basic principle. In Harris v. State, 123 
So.2d 752 (Fla. 3d DCA 1960), a printer 
with whom Harris had a long-standing 
business relationship received a worthless 
$338.48 check from Harris as partial pay- 
ment of an outstanding $1,000 obligation. 
Since Harris did not obtain anything by 
means of the check, and since the printer 
did not part with anything due to his 
reliance on the check, Harris’ felony con- 
viction was reversed. Similarly in Laytner 
v. State, 239 So.2d 857 (Fla. 3d DCA 
1970), the Third District summarily stated 
that a check given to discharge a pre- 
existing debt could only give rise to a 
misdemeanor conviction. See also Strick- 
land v. State, __ So.2d ——, 15 F.L.W. 
1062 (Fla. 2d DCA 1990). 

In certain situations, however, appellate 
courts have been willing to bend this 
seemingly rigid rule. In McCormick v. 
State, 161 So.2d 696 (Fla. 2d DCA 1964), 
the defendant gave his victim a $483 check 
that bounced. Instead of immediately initi- 
ating prosecution, the recipient of the 


) 
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check offered McCormick the opportunity 
to redeem his worthless draft. He did so 
with a second check that also proved to 
be worthless. Because the victim was in- 
duced to part with the first check upon 
receipt of the second, the court held that 
McCormick had actually received some- 
thing of value, and his felony conviction 
was affirmed. 

More importantly, the Supreme Court 
took a realistic approach to F.S..§832.05(4) 
in discussing the felony conviction in Sher- 
man v. State, 255 So.2d 263 (Fla. 1971).§ 
Sherman had deposited an $850 check 
drawn on his New York bank into his 
Melbourne account. He then cashed a 
$250 check drawn on the Melbourne bank. 
The New York check, the deposit of which 
allowed Sherman to cash the other check, 
had been drawn on a closed account. 
Sherman was convicted of having received 
something of value in exchange for the 
$850 check. In rejecting Sherman’s argu- 
ment that he had committed a misde- 
meanor at best, the court noted that 
Sherman could have taken $250 in cash 
at the time that he deposited the New 
York check. What he did in this particular 
situation was of no practical difference. 
Significantly, the court then went on to 
state that “the statute does not require 
that there be a simultaneous transaction 
whereby the worthless check is presented 
and the defendant receives something of 
value.” Id. at 265. This statement leaves 
open the question of just how close in time 
the two transactions must be in order to 
support a felony conviction.’ 

These cases help explain the differences 
between the two major sections of the 
worthless check statute. In addition, a 
dollar figure difference still exists between 
a felony worthless check and a felony 
(grand) theft. Both of these nuances in the 
law stem from action taken by the legisla- 
ture in 1961. Prior to that time, although 
there were separate sections of the law 
dealing with “obtaining property in return 
for worthless checks” and for the mere 
uttering of such checks, the penalties were 
the same: “Any person violating the provi- 
sions of this section [chapter 832] shall be 
punished in the same manner as provided 
by law for the punishment of the crime of 
larceny.” F.S. §832.06(a) (1959). 

With the passage of Ch. 61-284, Laws 
of Florida, effective July 1, 1961, mere 
uttering became a misdemeanor while the 
person who obtained something of value 
in exchange for his worthless check was 
subject to being convicted of a felony if his 
check exceeded $50. At that time, theft of 


The necessity of 
obtaining 
something of value 
in reliance on the 
check as a 
precondition for a 
felony worthless 
check conviction 
may no longer be 
viable 


less than $100 constituted petit larceny.’ 
There is now a $150 worthless check 
felony cutoff and a $300 felony threshold 
in the larceny statute. It is interesting that 
in 1986 the legislature established these 
figures in the same act, raising the felony 
cutoff in the worthless check statute from 
$50 while at the same time increasing the 
previous $100 minimum value of grand 
theft.? Certainly the person who shoplifts 
should not be treated more leniently than 
the person who pays immediately by check 
and then is unable to cover the check 
when it is presented for payment. One 
conceivable argument could be that the 
check writer committed some type of 
fraud by openly inducing the merchant to 
part with his wares. The Florida Supreme 
Court, however, in State v. Berry, 358 
So.2d 545 (Fla. 1978), has flatly stated 
that intent to defraud is not an essential 
element of the crime of obtaining property 
in exchange for a worthless check. 

Aside from this discrepancy in dollar 
figures, the more interesting question con- 
cerns the situation involving payment for 
previously performed services or payment 
on account for goods already in the check 
writer’s possession. It may be time to 
re-examine this section of the statute in 
light of the amendment that went into 
effect on October 1, 1981, that added the 
term “willful misrepresentation of a future 
act, or a false promise” to the definition 
of “obtains or uses” in F.S.§812.012(2)(c), 
the omnibus theft statute. With this stat- 
ute in place, the necessity of obtaining 
something of value in reliance on the 
check as a precondition for a felony 
worthless check conviction may no longer 
be viable. Now, using the Helms reason- 
ing, it may be possible to argue that the 
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inducement for the services rendered or 
goods delivered is the promise of a good 
check in the future. 

As of this writing, the case law has been 
scant as to whether this additional lan- 
guage has had any significant impact, 
although some clear guideposts have 
emerged. In Adams v. State, 443 So.2d 
1003,1006 (Fla. 2d DCA), pet. for rev. 
denied, 449 So.2d 265 (Fla. 1984), the 
Second District addressed the question of 
the effect of the new language. In reject- 
ing, inter alia, an argument that theft 
could be proved by showing a refusal to 
refund investment money in a rabbit rais- 
ing venture, the court stated that “[u]nder 
the old larceny statute, the felonious in- 
tent required to convict had to exist at the 
time of the taking. [Citations omitted] 
There is nothing in the new theft statute 
to suggest that this rule has been changed.” 
This reasoning was followed in Crawford 
v. State, 453 So.2d 1139 (Fla. 2d DCA), 
pet. for rev denied, 459°So.2d 1041 (Fla: 
1984). In the particular set of facts of tliat 
case, it could not be shown that Crawford, 
a roofer, intended to feloniously take his 
victim’s property merely because he failed 
to buy materials when promised or to 
refund his victim’s money, due to the fact 
that the victim terminated his contract 
before he had adequate time to perform. 
An analogy can be suggested between the 
failure to refund money previously ob- 
tained and the failure to pay with a good 
check at a later date. However, it may be 
possible, as will be noted below, to show 
that the issuance of such a check is proof 
of a false future promise. 

These limitations noted, let’s return to 
the second set of hypotheticals raised at 
the start of the article, the carpenter who 
was paid with the worthless check for 
work he already performed. This type of 
bad check is particularly damaging due to 
the “trickle down” effect that occurs when 
the laborer unknowingly starts bouncing 
checks from his own account. In these 
situations, serious thought should be given 
to trying to prove that this misdemeanor 
check is really evidence of a false future 
promise to pay for services that are to be 
rendered. 

It, of course, may be difficult in many 
cases to show that the giving of an insuffi- 
cient funds check is proof of such a false 
future promise. There may be many rea- 
sons, some of them legitimate, as to why 
a check may be returned marked insuffi- 
cient. A good list of these is contained in 
Justice Ervin’s separate opinion in Dirk 
v. State, 305 So.2d 187,190 (Fla. 1974): 


pave 


1) Honest or careless mistake in computing 
one’s own bank account balance. 

2) Mistake or delay in computing or crediting 
one’s account by the bank. 

3) Loss or delay of mail deposits. 

4) Withdrawal from or closing of an account 
by a joint party in the account. 

5) Advance cashing of a check by a party 
agreeing to delayed cashing. 

6) Garnishment of an account. 

7) Revocation of provisional credit. 

8) Levy on an account by the Internal 
Revenue Service. 


It was this concern for these “honest 
mistakes” that led to the institution of 
what is commonly called the “seven-day 
letter” requirement of F.S. §832.07(1) 
(1989), which provides for a prima facie 
showing of intent to defraud or knowledge 
of insufficient funds upon the failure of 
the drawer to make good on the check 
after being notified by certified mail of the 
checks’ return.!9 Use of this presumption 
may still be inadequate to prove felonious 
intent at the time that the services were 
contracted, (i.e., the time of the “taking”) 
as this statute relates specifically to the 
time that the check was uttered. In a 
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rather common situation the contractor 
may have written the checks relying on 
receipt of money that was owed to him 
from another project. In this case, while 
he has no legal defense to a worthless 
check prosecution, he could clearly not 
be subject to a charge of theft. Neverthe- 
less, a worthless check of significant value 
has entered the stream of commerce. Treat- 
ing it as a misdemeanor seems out of 
proportion to the damage that it can 
cause. Is this situation a lesser “evil” 
merely because the check was given after 
the services were performed? 

A different result can be suggested for 
checks that are returned marked “account 
closed.” Subsection (b) of F.S.§832.07 (c) 
significantly states that “[wJhen a check is 
drawn on a bank in which the maker or 
drawer has no account or a closed ac- 
count, it shall be presumed that such 
check was issued with intent to defraud, 
and the notice requirement set forth in 
this section shall be waived.” Certainly the 
argument could be made that paying for 
previously rendered services with a check 
drawn on an account that was closed prior 
to the time that the services were con- 
tracted constitutes clear evidence of criminal 
intent at the time of the “taking.” Instead 
of facing a felony charge based on false 
future promise, the crafty check writer 
now can divert attention from this aspect 
of the situation by passing a subsequent 
check for a substantial sum that would 
only expose him to the penalties for a 
second degree misdemeanor. 

The stated legislative purpose of the 
worthless check statute is to “remedy the 
evil of ... the circulation of worthless 
checks ... bad banking, check kiting, 
and a mischief to trade and commerce.”!! 
This evil exists regardless of whether goods 
are received or services are rendered in 
reliance on the bad paper. In many cases, 
particularly salary checks, the evil is even 
greater, as the recipient can be put into 
an extremely precarious financial position. 
It is time for the legislature to reconsider 
Florida’s worthless check statute, both as 
to the disparate dollar figures between it 
and the theft statute and the need to prove 
simultaneous exchange in a felony situ- 
ation. In the meantime, prosecutors should 
consider filing grand theft charges in those 
situations where it is clear that they can, 
through bank records, use the delivery of 
the worthless check as proof that a false 
future promise had been made. Florida 
law is clear that “where two statutes 
proscribe the same conduct, the decision 
as to which statute to prosecute under is 


left to the prosecutor’s discretion.” State 
v. Copher, 395 So.2d 635,636 (Fla. 2d 
DCA 1981). The time seems long overdue 
to correct the quirks in the law which have 
caused a great deal of confusion and 
frustration to prosecutors and, more im- 
portantly, to those victims of high value 
misdemeanor worthless checks.0 


' Star. §812.014(2)(d) (1989). 

2 Fra. Stat. §832.05(2) (1989). 

3 Fia. Stat §832.05(4) (1989). 

4 See Fa. Start. §812.012(2)(c) (1989). 

5A bill that would raise the penalties for 
issuing a worthless check without obtaining 
something of value in return, Fia. Stat. 
§832.05(2), to a misdemeanor of the first degree 
had not been voted on at the time that this 
article was submitted. Fla. H.B. 1843 (Reg. 
Session 1990, introduced by Rep. Bronson); Fla. 
S.B. 2214 (Reg. Session 1990, introduced by 
Senator D.C. Childers). Even if passed, this 
amendment would have little effect on the 
problems discussed in this article. 

© Sherman’s conviction was reversed on other 
grounds. 

7 But see Strickland v. State, __ So.2d __ 
15 F.L.W. 1602, 1603 (Fla. 2d D.C.A. 1990), 
in which the defendant gave the victim a 
worthless check for services previously per- 
formed the same day. In reducing Strickland’s 
felony conviction, the court stated that “[tJhe 
closeness in time between Norton’s completion 
of her assigned task and Strickland’s tendering 
of the checks is, under these circumstances, 
immaterial.” 

8 Fa. Stat. §811.021 (1959). 

9 Fla. Laws Ch. 86-61. 

10 Fla. Laws Ch. 75-189. 

"Fra, Stat. §832.05(1) (1989). 


Mark F. Lewis is an assistant state 
attorney in the 13th Judicial Circuit, 
Tampa. He received his B.A., cum 
laude, from the State University of 
New York at Stony Brook in 1968 and 
J.D., with honors, from the University 
of Florida in 1976. 

This column. is submitted on behalf 
of the Criminal Law Section, William 
P. White III, chairman, and Douglas 
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MEDIA & COMMUNICATIONS LAW 


Behind Closed Doors 


he Supreme Court of the United 
States has opened the tradition- 
ally closed door of all Florida 
grand jury proceedings through 
its decision in Robert A. Butterworth, Jr., 
Attorney General of Florida, et al. v. 
Michael Smith, 110 S. Ct. 1326 (1990) 
(declaring F.S. §905.27 unconstitutional 
insofar as it bans a grand jury witness 
from disclosing his testimony after the 
grand jury has concluded its investigation 
as violative of the first amendment). Prior 
to this unanimous decision, grand jury 
proceedings in Florida enjoyed the privi- 
lege of absolute secrecy through the 
protection of F.S. §905.27 (1989) which 
states: 
(1) A grand juror ... or any other person 
appearing before the grand jury shall not 
disclose the testimony of a witness examined 
before the grand jury ... except when re- 
quired by a court to disclose the testimony for 
the purpose of: 
(a) Ascertaining whether it is consistent with 
the testimony given by the witness before the 
court. 
(b) Determining whether the witness is guilty 
of perjury; or 
(c) Furthering justice. 
(2) It is unlawful for any person knowingly to 
publish, broadcast, disclose, divulge, or com- 
municate to any other person, or knowingly to 
cause or permit to be published, broadcast, 
disclosed, divulged, or communicated to any 
other person, in any manner whatsoever, any 
testimony of a witness examined before the 
grand jury, or the content, gist, or import 
thereof, except when such testimony is or has 
been disclosed in a court proceeding. 


This section has preserved secrecy in Flor- 
ida grand jury proceedings for the 
recognized purposes of: (1) preventing the 
possible escape of those about to be 
indicted; (2) ensuring utmost freedom to 
the grand jury in its deliberations; (3) 
preventing tampering with the witnesses 
who may testify before the grand jury and 
later appear at the trial of those indicted; 
(4) encouraging truthful testimony by the 
witnesses; (5) protecting an innocent ac- 
cused who is exonerated from disclosure 


The Court ruled in 
favor of the first 
amendment 
without sacrificing 
the integrity of 
Florida grand jury 
proceedings 


by Cynthia Sass 


of the fact that he has been under investi- 
gation. See Douglas Oil Co. of California 
v. Petrol Stops Northwest, 441 U.S. 211, 
219 (1979). The integrity and effectiveness 
of Florida grand juries, and the criminal 
law process has been ensured by F.S. 
§905.27 (1989). 

In Robert A. Butterworth, Jr., v. Mi- 
chael Smith, Michael Smith, a reporter, 
challenged the constitutionality of §905.27 
authority to permanently restrain a wit- 
ness who testified in a grand jury from 
ever discussing his or her knowledge or 
involvement in that grand jury process. 
Mr. Smith, a reporter for the Charlotte 
Herald-News, was subpoenaed to testify 
before a special grand jury investigation 
about activities in the Charlotte County 
state attorney’s office and the sheriff's 
department. The state attorney warned 
him that disclosure of his testimony was 
prohibited by §905.27, and that he could 
be prosecuted if he did reveal his testi- 


mony. The grand jury terminated its 
investigation, and Mr. Smith now wants 
to publish a book or news story about the 
subject matter of the grand jury’s investi- 
gation. Smith v. Butterworth, 866 F.2d 
1318 (1989). 

To determine the constitutionality of 
§905.27, the Supreme Court balanced the 
state’s interest in preserving the confiden- 
tiality of its grand jury proceedings against 
Smith’s first amendment right to freedom 
of speech. The Court balanced these two 
factors by relying on the cases of Land- 
mark Communications, Inc. v. Virginia, 
435 U.S. 829 (1978) (First amendment 
does not permit criminal punishment of 
third persons who are strangers to the 
inquiry, including news media, for divulg- 
ing or publishing truthful information 
regarding confidential proceedings of Ju- 
dicial Inquiry and Review Commission.); 
Florida Star v. B.J.F., 491 U.S. ——, 109 
S. Ct. 2603 (1989) (First amendment pre- 
cluded state from imposing damages for 
publication of rape victim’s name.); Smith 
v. Daily Mail Publishing Co., 443 U.S. 97 
(1979) (State could not constitutionally 
punish the publication of a juvenile of- 
fender’s name.); and Oklahoma Publishing 
Co. v. District Court of Oklahoma, 430 
U.S. 308 (1977) (State could not constitu- 
tionally enjoin the publication of a juvenile 
offender’s name.). 

These cases cited by the U.S. Supreme 
Court clearly indicate that in order for an 
interest to be great enough to restrain 
speech, the need for this restraint must be 
overwhelming. The Court did not find the 
need for secrecy of a grand jury proceed- 
ing overwhelming, reasoning that: (1) only 
14 states have joined Florida in imposing 
an obligation of secrecy on grand jury 
witnesses; (2) Federal Rule of Criminal 
Procedure 6(e)(2) does not require secrecy 
of witnesses appearing before a grand 
jury; (3) disclosure of the witnesses’ names 
that appear before the grand jury is inevi- 
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table because of the requirements of the 
discovery rules, Fla. R. Crim. Proc. 
3.220(a); and (4) Florida provides substan- 
tial criminal penalties for both perjury and 
tampering with witnesses. Thus, the Su- 
preme Court of the United States held 
that §905.27 is unconstitutional “insofar 
as [it] prohibits a grand jury witness from 
disclosing his own testimony after the 
term of the grand jury has ended.” 

The ruling in Butterworth v. Smith is 
limited in scope. The Court explicitly 
stated its decision does not entertain the 
situation in which the term of a grand jury 
ends and the investigation continues with 
another grand jury. With this limited 
ruling in mind, the Supreme Court ruled 
in favor of the first amendment without 
sacrificing the integrity of Florida grand 
jury proceedings. Florida grand jury pro- 
ceedings will continue behind closed doors. 
The door has only been opened after all the 
participants have left.0 


Cynthia Sass is an assistant state attor- 
ney in Tampa. She obtained her B.A. 
from Smith College and her J.D. from 
the University of Richmond, and is 
currently a member of the Media and 
Communications Law Committee. 

This column is submitted on behalf 
of the Media and Communications 
Law Committee, C. Philip Campbell, 
Jr., chairman. 
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* Malingering Assessment in Federal, State, and 
* Competency Assessment Local Courts 
1st LIMITED REVIEW FREE 
Limited Review $95.00 Comprehensive Review $195.00 %* Case Review * 
TEL. Reinforce Your Case—Call: FAX 


(305) 662-8684 REICHENBERG & RAPHAEL REVIEW (305) 663-7273}]— 


Physicians 


for 
Quality 


Flat fee--$275; for 
no extra charge, a 
physician will assist 
you with selecting 
an expert, as 
needed. 


Largest 
selection of 
Florida doctors 


Fast Turnaround! 
(Usually less than a week) 


1-800-284-DOCS 
(1-800-284-3627) 


HEALTH CARE AUDITORS, INC. 


** GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 


* GRATIS consultation by clinical rep IN YOUR OFFICE 
* GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 
Signed written opinions from $225 
*k We are NOT simply a referral service. We work 
closely with you to BUILD YOUR CASE 
*k All medical experts are actively practicing in Florida 
*k Medical literature searches 
*k Forensic photography & Art Work by specialists 
*k Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 
St. Petersburg, Florida 33742 
813-579-8054 
For Stat Service: FAX (813) 573-1333 
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4 MEDICAL & DENTAL MALPRACTICE EXPERTS 


LAWYER SERVICES PAGES 
MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 
Forensic genealogists to the Florida Bar since 1966 
TRY US FIRST! 


In Florida, 


your medical 

malpractice case is 
best served when you 

engage the unique 
services of a clinically 

trained M.D., J.D. to 

formulate and review 

your deposition of 
the defendant doctor. 


A Tampa 
M.D., J.D., member 
of the Florida Bar, 
will work personally 
with you in Tampa 
or your office 
anywhere in the state. 


Consultations also 


FLORIDA LICENSE #GA 8600232 
TION 
SLORIDA B AR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 
Video Cassette “Nutshell Lectures” 
Comprehensive Audio Cassette Lectures 
Extensive Printed Course Notes 
Bar Exam Grading and Analysis 
CALL TOLL FREE 1-800-521-1916 FOR : 
COMPLETE INFORMATION AND A FREE SAMPLE 
_ Or write to us at our National Bar Review 
ae headquarters as follows: 
_ FLORIDA NORD BAR REVIEW COURSE 
§600 W. Maple Rd., Suite C-311 
West Bloomfield, Michigan ‘48322 
FLORIDA'S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


Credible. 


Florida physicians have more credibility with Florida 
juries. We have more than 500 Florida physicians who 
will review your malpractice case and, if it has merit, 
testify for you. Plaintiff or defense. 


Physicians for Quality 


1-800-284-DOCS 


(1-800-284-3627) 


G.A. P.E. 


Born 2-12-24, Amarillo, 
Texas; U.S. Navy, 1943- 
1946; Oklahoma State Uni- 
versity, 1946-1949, B.S. 
Mech. Engineering; Unit Rig 


me & Equipment Co., Tulsa, 


1949-1982; Responsible for 
mi all engineering functions 


1957-1975; Formed Com- 
pany for Unit Rig in Brazil 
1976; General Manager, Ca- 
nadian Operations, 1977; In 
charge of Unit Rig Product 
Litigation 1977-1982. 


Tomlinson Engineering Company 


(407) 392-2702 


Expert Witness 


GRADUATE MECHANICAL ENGINEER 
32 years experience in design, testing, manu- 
facturing, supervision and operation of equip- 
ment. Also extensive executive experience. 
Qualified as an expert in many fields, includ- 
ing: 
© Forklift & Hoists 

@ Material Handling Equipment 

® Construction Equipment 

@ Trucks of all types 

Heavy Vehicles 

@ Airline Ground Handling Equipment 

@ Electric Vehicles 

® Ditching Machines 

®@ Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


153 E. Palmetto Road, Suite 440 
Boca Raton, Florida 33432 


available for: 


Medico-legal case 
evaluation 


Selection of expert 
witnesses 


Pinpointing relevant 
medical records 


(813) 968-2588 
P.O. Box 280377 
Tampa, FL 33612 
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Cal 


LAWYER SERVICES PAGES 
FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antritrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


Gainesville, FL 32606 1-800-766-3008 


MEDICAL 


RUSH REPORTS/AFFIDAVITS 


Here to serve you.... 


e ALL SPECIALTIES/ALL STATES 


Suppliers to the legal profession whose 
advertisements appear in this issue of The 
Florida Bar Journal not only help under- 
write the costs of this publication but are 
ready to supply lawyers with their practice 
and personal needs. 


e BAR APPROVED PAYMENT 
OPTIONS/CASH OR 
CONTINGENCY CONTRACTS 


CALL US TOLL FREE TODAY 


800-225-JDMD 


When you need a product or service con- 
sult these companies and individuals first. 


in GA (404) 250-9115 
Since 1975 


COMPUTER / VIDEO 
Animation 


Accident Re-creations 
Product Failures / Operation 


Construction Problems ADVERTISERS INDEX 
Use Your Imagination! 
Abacus Data Systems, Inc. 1 J. Fremon Jones, Ph.D. 60 
Fast - Affordable All-State Legal Supply Company 47 Juris Corporation 60 
Call for Attorneys’ Title Insurance Fund, Inc. 9  Jurisco 5 
Free Consultation: Claims Verification, Inc. 36 Law Firm Management, Inc. 57 
JURI RobertS. Scott Commonwealth Land Title Insurance Co. 7 Lazy Lawyer Company 57 
o Compu Data Search, Inc. 57 M.D., J.D. 59 
CORPORATION (800) 329 0405 Corporation Information Services 3rd Cover Peter M. Macaluso, M.D., P.A. 57 
Empire Corporate Kit Company 3 Midstate Legal Supply Corp. 25, 27,33 
Ennis & Associates 24 NORD Bar Review 59 
Expert Resources, Inc. 57 PC Template 37 
e4e Fiduciary Research, Inc. (Missing Heirs) 59 Physicians for Quality 58, 59 
For additional Florida Corporation Supplies 58 Professional Management Support, Inc. 31 
service Fogel & Associates, Inc. 44  Reichenberg & Raphael Review 58 
r ovid ers Government Liaison Services, Inc. 58 Specialty Software S7 
Pp Health Care Auditors, Inc. 58  Ticor Title Insurance Company 2nd Cover 
Huey, Guilday, Kuersteiner & Tucker, P.A.41 Tomlinson Engineering Company 59 
Cc It th Inter-City Testing & Consulting Corp. 57 Wagner Hohns Inglis, Inc. 39 
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of your 
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But, 
You Said 
‘A Few Indians’! 


Lt. Col. George Armstrong Custer 
June 1876 


History proves 
the value of information. Current, 
accurate information. Battles are 
won and lost with such data, and 
that’s why we at CIS strive to get 
the most up-to-date information 


NA al in your hands. Fast. That’s 
our business! 

CIS is your reinforcement for 
routine corporate and UCC trans- 
actions, as well as any other 
information of public record. For 
over 13 years we have specialized 
in providing fast, accurate infor- 
mation to the legal community. 

So, to avoid being ambushed 
by inaccurate information and 
eliminate costly delays, call one 
of our customer representatives 
toll free in Tallahassee. 


Don’t Let History Repeat Itself! 
Call CIS. 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists In Public Records Research 
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Now you dont have to be 


a computer expert to do online 
legal research like one. 


Now you can learn to get results 
from a computerized legal research 
service in just a few minutes. 

It’s EZ. 


The exciting, menu-driven 
research system from Westlaw 
that “thinks.” 

This exclusive breakthrough 
enables anyone to retrieve case law 
that’s right on-point, locate the 
precise databases needed... even 
check cites. 


It’s virtually effortless with EZ 
ACCESS as your guide. 

Call now for details and discover 
for yourself how EZ using Westlaw 
has become. 


It’s the computer research service 
that “thinks.” 


WESTLAW. 


Call 1-800-WESTLAW 
(1-800-937-8529) 
now for more 

information. 
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